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Abstract 
 

The article analyzes the mechanisms of bringing the servicemen of the opposing party of the armed 
conflict to criminal responsibility through the doctrines of “joint criminal enterprise” and “command re-
sponsibility”, which are dealt with International criminal law considering that the acts committed by this 
category of persons are usually subject to investigation by international bodies of criminal justice on the 
basis of definitions developed by international practice. The analysis carried out by the author enables to 
propose scientifically substantiated recommendations on the qualifications of acts committed by service-
men of the opposing party of the armed conflict that constitutes corpus delicti of various war and interna-
tional crimes. 
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The specificity of war crimes lies in the fact 

that such acts are planned, organized, encour-
aged, instigated, or, less likely, are not prevented, 
are tolerated or are not able to be suppressed by 
persons who hold the highest political and mili-
tary posts in a State. In fact, the commission of 
war crimes would not be possible without the 
participation of high-ranking officials, since it is 
they who develop plans and give commands, 
therefore such persons should bear more respon-
sibility than subordinates who directly commit-
ted the act (UN International Law Commission, 
1996). 

In the course of the investigation of war 
crimes committed by an opposing party of an 
armed conflict, it is necessary to take into ac-
count the volume, nature, system, tactical and 
technical characteristics and locations of the 
weapons used, the degree of thoroughness of the 

analysis of the selected ground targets, the num-
ber of personnel involved, adherence to the pro-
cedure established for this, the extent of ignoring 
the norms of international humanitarian law, the 
degree of military, political and propaganda 
training, planned, organized and sanctioned di-
rectly by the highest command personnel. There-
fore, it would be a paradox to punish only the 
executors of criminal orders, specific service-
men, artillerymen, snipers, intelligence officers, 
etc. The commanders who gave the criminal or-
ders should also be held responsible for these 
crimes. 

The scientific community on the creation 
and application of the Joint criminal enterprise 
doctrine was divided, inter alia, into diametrical-
ly opposed positions in assessing the effective-
ness of the practical application of the JCE doc-
trine under consideration (Dershowitz, 2012, 
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p. 23; Poweles, 2004, pp. 606-619).  
Although the JCE doctrine is the most 

complicated and controversial theory in Interna-
tional criminal law, in our opinion, International 
criminal law provides for individual criminal 
responsibility of a person both for the direct 
commission of international crimes and for other 
complex forms of complicity aimed at realizing a 
common goal, plan or project, including the indi-
rect participation to facilitate the commission of 
a crime, where the person does not have to share 
the intent of the accomplices. 

The provisions that the person who planned, 
instigated, ordered, committed or otherwise aid-
ed or abetted in planning, preparing or commit-
ting a crime is personally responsible for this 
crime are reflected in Article 6 of the London 
Charter, Article 5 of the Charter of the Tokyo 
Tribunal, respectively in paragraph 13 of princi-
ple VII and Article 2 (3) of the Drafts of Code of 
Crimes against the Peace and Security of Man-
kind (1954) and (1996), in Article 7 (1) of the 
Statute of the International Criminal Tribunal for 
the Former Yugoslavia (hereinafter ICTY) (UN 
Commission of Experts, 1992), (ICTY Statute, 
1993); in Article 6 (1) of the Statute of the Inter-
national Criminal Tribunal for Rwanda (herein-
after ICTR) (ICTR Statute, 1994), in Article 6 
(1) of the Statute of the Special Court for Sierra 
Leone, in Article 29 of the Law on establishing 
the Extraordinary Chambers in the Courts of 
Cambodia for the consideration of crimes com-
mitted during the existence of Democratic Kam-
puchea, in section 14 (3) of the Regulation of the 
UN Transitional Administration in East Timor 
No. 2000/15, Article III (e) of the Convention on 
the Prevention and Punishment of the Crime of 
Genocide (Adelkhanyan, 2006).  

But the most detailed list of types of com-
plicity in an international crime is listed in Arti-

cle 25 (3) of the Rome Statute of the Internation-
al Criminal Court (hereinafter ICC) (Matveeva, 
2015, pp. 54-64; Bothe, 2002; Aldrich, 2000; 
Cryer, 2005).  

Thus, in accordance with Article 25(3) of 
Rome Statute of the ICC, a person shall be sub-
ject to criminal responsibility and punishment for 
a crime within the jurisdiction of the Court if that 
person: a) commits such a crime individually, 
jointly with another person or through another 
person, regardless of whether the other is subject 
to a person of criminal responsibility; b) orders, 
instigates or induces the commission of such a 
crime, if this crime is being committed or if there 
is an attempt on this crime; (c) in order to facili-
tate the commission of such an offence, aiding, 
abetting or in any other way facilitating its com-
mission or attempt on it, including providing the 
means for its commission; d) in any other way 
contributes to the commission or attempted 
commission of such a crime by a group of per-
sons acting with a common purpose.  

Such assistance must be provided intention-
ally and either: (i) in order to support the crimi-
nal activity or criminal purpose of the group 
where such activity or purpose is related to the 
commission of an offence within the jurisdiction 
of the Court; or (ii) in the knowledge of the in-
tent of the group to commit an offence; e) in rela-
tion to the crime of genocide, directly and pub-
licly instigate others to commit genocide; f) at-
tempts to commit such a crime by taking an ac-
tion that constitutes a significant step in its com-
mission, but the crime remains unfinished due to 
circumstances beyond the control of the person 
concerned. However, a person who refuses to 
attempt to commit a crime or otherwise prevents 
the completion of a crime shall not be punished 
in accordance with this Statute for attempting to 
commit that crime if that person has completely 
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and voluntarily abandoned the criminal pur-
pose”. 

Thus, 5 types of participation in a crime are 
described: direct commission, ordering, plan-
ning, instigating, as well as aiding and abetting. 

Direct commission of a crime corresponds 
to the concept of “perpetrator” in Armenian cri-
minal law. In this case, the act can be expressed 
both in action and in inaction or in insufficiently 
effective action. Thus, in the judgments of the 
ICTY Trial Chamber in the cases of Kordić and 
Čerkez, Kvoćka, Vasilyević, Kunarac, as well as 
in the judgments of the ICTR in the Rutaganda, 
Musema, Semanza cases, the direct commission 
of a crime requires the direct personal or physical 
participation of the accused in the actual actions 
that constitute a crime1, and the ICTY decision in 
the Stakić case notes that the accused must par-
ticipate, physically or otherwise, directly or indi-
rectly, in the material elements of the crime, 
which are expressed in positive actions or omis-
sions based on the duty to act, individually or in 
association with others. The accused should not 
be directly involved in all aspects of the alleged 
criminal behaviour.2 

Criminal ordering: commanders and other 
chiefs are criminally responsible for war crimes 
committed on their orders, which are provided 
for by the legislation of many States, including 

                                                           
1  See: ICTY. Judgment of the Trial Chamber in the 

Kordić and Čerkez case, 26 February 2001 (IT-95-14 / 
2-T), paragraph 376. ICTY. Judgment of the Trial 
Chamber in the Kvoćka case, 2 November 2001, par-
agraph 251; Judgment of the Trial Chamber in the Va-
siliević case, 29 November 2002, paragraph 62; 
Judgment of the Trial Chamber in the Kunarac et al. 
case, 22 February 2001, paragraph 390. See also: 
ICTR. Judgment of the Trial Chamber in the Ruta-
ganda case, 6 December 1999, paragraph 41; Judg-
ment of the Trial Chamber in the Musema case, 27 
January 2000, paragraph 123; Judgment of the Trial 
Chamber in the Semanza case, 15 May 2003, para-
graph 383. 

2  See: ICTY. Judgment of the Trial Chamber in the 
Stakić case, 31 July 2003, paragraph 439. 

Article 47 of the Criminal Code of the Republic 
of Armenia (hereinafter referred to as the RA 
CC) (Criminal Code of the Republic of Armenia, 
2003). The practice of States establishes this rule 
as a rule of customary international law (rule 
152) – applicable regardless of the type of con-
flict and has found its expression in a significant 
number of ICTY and ICTR judgments.3 A crim-
inal ordering is a war crime4 committed by a 
commander or other superior, i.e. persons who, 
due to their official position, have the ability to 
give orders and expect that such orders will be 
executed by people under their control. Thus, in 
the decision of the Trial Chamber in the Blaškić 
case, the ICTY stated that “there is no need for 
the order to be given in writing or in any other 
specific form. It can be explicit or implicit. The 
fact that the order was given can be proven 
through circumstantial evidence”5, for example, 
an analysis of the behaviour of the military units 
subordinate to the accused. Thus, for example, in 
the Galić case, considering the evidence of sys-
tematic sniper and artillery shelling of the civil-
ian population of besieged Sarajevo, the Court 
found, “in sum, the evidence leads to the conclu-
sion that General Galić, who, although being no-
tified of the crimes committed by his subordi-
nates, over which he had full control, and who 
consistently and over a long period of time was 
unable to prevent the commission of crimes and 
                                                           
3  See, for example: ICTY. Judgments in cases Delalić et 

al, Blaškić, Kordić anc Čerkez, Krstić. See also: 
ICTR. Judgments in Akayezu, Kayishema, Ruzindana 
cases.  

4  Article 49 of the First Geneva Convention, Article 50 
of the Second Geneva Convention, Article 129 of the 
Third Geneva Convention, Article 146 of the Fourth 
Geneva Convention, Article 28 of the Hague Conven-
tion for the Protection of Cultural Property, Article 2 
of the 1996 Draft Code of Crimes against the Peace 
and Human Security establish the responsibility of the 
superior official who gave the order to commit an in-
ternational crime. 

5  See: ICTY, Judgment of the Trial Chamber in the 
Blaškić case, 3 March 2000, paragraph 281.  
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punish those responsible despite this knowledge, 
promoted a campaign of unlawful violence aga-
inst civilians through orders passed down the 
chain of a campaign with the primary goal of 
spreading terror among the civilian population of 
Sarajevo.6 At the same time, the execution of the 
order of the chief does not relieve the subordi-
nate from criminal responsibility if the subordi-
nate knew that the action he was ordered to per-
form is illegal or should have known about it due 
to the clearly illegal nature of this action. 

In our opinion, most war crimes are clearly 
illegal, and such a question will never arise. This 
principle is called the “principle of responsibility 
of the subordinate” or “the principle of the inad-
missibility of reference to the order of a superior 
chief”. State practice establishes the principle of 
subordinate responsibility as a rule of customary 
international law. The inadmissibility of refer-
ence to order is established by the Charters of the 
Nuremberg and Tokyo Tribunals, Article 8 Lon-
don Charter, Article 4 (b) of the Law of the Con-
trol Council number 10, Article 6 of the Statute 
of the Military Tribunal for the Far East, Nurem-
berg Principle IV, Article 7 (4) of the ICTY Stat-
utes, Article 6 (4) ICTR Section 21 Ordinance 
Establishing a Special Panels for Serious Crimes 
in East Timor, Section 6 (4) Statute of the Spe-
cial Court for Sierra Leone, Article 33 of the 
Rome Statute of the ICC. An analysis of this 
provision in the listed statutes shows that a per-
son is exempted from criminal responsibility not 
because he has fulfilled a legally binding order 
for him, but because of the absence of a subjec-
tive element of the crime caused either by an er-
ror in law, or an error in a fact, or both factors 
together. This interpretation of the issue of re-
sponsibility for the execution of an order finds its 

                                                           
6  See: ICTY, Judgment of the Trial Chamber in the 

Galić case, 5 December 2003, paragraph 749. 

justification in the practice of states. The military 
regulations and the national law of most states 
speak of “clearly illegal orders” (Henkerts & 
Doswald-Beck, 2006, pp. 721-725). This ap-
proach is also implemented in the RA Criminal 
Code. At the same time, there is also a practice 
that does not require the executor to know about 
the illegality of the order. Thus, in the Blaškic 
case, the ICTY Trial Chamber ruled that “it is 
irrelevant whether the illegality of the order was 
apparent on its face”.7 

However, this practice is not widespread 
and uniform enough to establish a rule of cus-
tomary international law (Henkerts & Doswald-
Beck, 2006, p. 726). At the same time, in the de-
cisions of the ICTY and ICTR Trial Chambers, 
respectively in the case of Kordić and Čerkez 
and in the case of Gakumbtsi, it is sufficient that 
the “chief-subordinate” relationship actually ex-
isted, i.e. that a person has de facto the political 
or military power to give orders, and a formal 
relationship of subordination is not required.8 

Thus, a criminal order differs from such 
forms of participation in a crime as instigating, 
aiding and abetting by the presence of a sign of 
coercion, which a person exercises on the basis 
of either official or actual authority, or on the 
basis of the use or threat of physical violence. At 
the same time, the execution of the order of the 
superior does not relieve the subordinate from 
criminal responsibility if the subordinate knew 
that the action he was ordered to perform is ille-
gal or should have known about it due to the 
clearly illegal nature of this action. The fact that 
                                                           
7  See: ICTY, Judgment of the Trial Chamber in the 

Blaškić case, 3 March 2000, paragraph 282.  
8  See: ICTY. Judgment of the Trial Chamber in the 

Kordić and Čerkez case, 26 February 2001, paragraph 
388: “No formal chief-subordinate relationship is re-
quired to establish an “order'” when it is demonstrated 
that the accused had the power to order”. ICTR. 
Judgment of the Trial Chamber in the Gakumbtsi 
Case, 17 June 2004, paragraph 281. 
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the person acted in pursuance of the order may 
be considered a mitigating circumstance. Most of 
the main war criminals who were convicted by 
the Nuremberg Tribunal cited the execution of 
the orders of their superiors as defence argu-
ments. The Tribunal rejected the reference to the 
orders of the superiors and noted: “The provi-
sions of Article 8 of the Charter are consistent 
with the laws of all nations. The fact that a sol-
dier killed or tortured on orders in violation of 
international laws of war was never considered a 
defensive argument against charges of these 
atrocities. The very fact of the existence of an 
order can be exposed only as a mitigating cir-
cumstance when imposing a punishment”. 

State practice establishes the principle of 
subordinate responsibility as a rule of customary 
international law applicable to crimes, regardless 
of the type of conflict. It is closely linked to the 
rule that every combatant has a duty to disobey 
an unlawful order and to the imperative duty to 
comply with international humanitarian law 
(Henkerts & Doswald-Beck, 2006, pp. 721-724, 
631-635).  

The same approach is implemented in Part 
3 of Article 47 of the RA Criminal Code, that 
failure to comply with a clearly illegal order or 
instruction excludes criminal responsibility. The 
UN International Law Commission clarified that 
although the person issuing the criminal order 
bears special responsibility for the crime, “the 
guilt and inevitable role played by the subordi-
nate in the actual commission of the criminal act 
cannot be ignored. Otherwise, the legal force and 
consequences of the prohibition of crimes under 
international law would be significantly weak-
ened by the absence of any responsibility or pun-
ishment of the actual perpetrators of these hei-

nous crimes, any factor deterring potential viola-
tors”.9  

Planning refers to the substantial projecting 
(formulation or approval of a criminal plan) of 
the commission of a crime, both in the prelimi-
nary phases and in the phases of its execution10, 
which can be proven, including through circum-
stantial evidence11. To charge a person with 
planning, it must be proven that the crime was 
actually committed (Kibalnik & Martirosyan, 
2015; Guskova, 2012, p. 544). 

Instigating is the inducement12 of another 
person through deliberate pushing, persuasion or 
another way of encouraging13 the commission of 
a crime, either by explicit or implicit behaviour, 
either action or inaction, but in the latter case, he 
must be endowed with the obligation to prevent 
the crime.14 Thus, mere presence at the scene of 
an atrocity may constitute incitement if the ac-
cused is a representative of the authorities and 
does nothing to prevent or stop the crime15 
                                                           
9  See: the project of the Code of crimes against peace 

and security of mankind, 1996, Article 5, Commen-
tary, p. 3.  

10  See: ICTY. Judgment of the Trial Chamber in the 
Blaškić case, 3 March 2000, paragraph 279. Judgment 
of the Trial Chamber in the Krstić case, 2 August 
2001, paragraph 601. See also: ICTR. Judgment of the 
Trial Chamber in the Akayezu case, 2 September 
1998, paragraph 480. Judgment of the Trial Chamber 
in the Rutaganda case, 6 December 1999, paragraph 
37. Judgment of the Trial Chamber in the Musema 
case, 27 January 2000, paragraph 119; Judgment of the 
Trial Chamber in the Bagilisham case, 7 June 2001, 
paragraph 30. 

11  See: ICTY. Judgment of the Trial Chamber in the 
Blaškić case, 3 March 2000, paragraph 279.  

12  See: ICTY. Judgment of the Trial Chamber in the 
Krstić case, 2 August 2001, paragraph 601. Judgment 
of the Trial Chamber in the Blaškić case, 3 March 
2000, paragraph 280.  

13  See: ICTY. Judgment of the Trial Chamber in the Orić 
case, 30 July 2006, paragraph 271, also see the para-
graph 274.  

14  See: ICTY. Judgment of the Trial Chamber in the Orić 
case, 30 July 2006, paragraph 273. Also see: ICTR. 
Judgment of the Trial Chamber in the Rutanga case, 6 
December 1999, paragraph 41.  

15  See: ICTY. Judgment of the Appeal Chamber in the 
Tadić case, 15 July 1999, paragraph 198. See also: 
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(Greenwood, 1996; Henkaerts & Doswald-Beck, 
2005, p. 689). In the Aleksovsky case, the ICTY 
argued that a person‟s position of power must be 
considered an important sign for establishing that 
mere presence constitutes an act of intentional 
participation. The presence at the scene of a 
crime of a person who has undeniable power 
over the perpetrators of an unlawful act, under 
some circumstances, can be interpreted as an ap-
proval of their behaviour (the effect of “approv-
ing spectator”16). Instigating does not have to be 
“direct and public” or involve the presence of the 
instigator at the crime scene. The influence of the 
instigator can be carried out both directly and 
through intermediaries, both on a small and on a 
large group of people.17 Instigating differs from 
participation in a crime in the form of an order; it 
does not imply any subordinate relationship be-
tween the instigator and the direct perpetrator of 
the crime. At the same time, it is noted that the 
exercise of influence is hardly possible without a 
certain ability to exert influence on others.18 

The criteria for aiding19 and abetting20 were 
defined by the ICTY in the Furundžija case, 

                                                                                          
Judgment of the Trial Chamber in the Kordić and 
Čerkez case, 26 February 2001, paragraph 387. Judg-
ment of the Trial Chamber in the Blaškić case, 3 
March 2000, paragraph 280.  

16  See: ICTY. Judgment of the Trial Chamber in the 
Aleksovski case, 24 March 2000, paragraph 65. See 
also: ICTY. Judgment of the Trial Chamber in the 
Blaškić case, 3 March 2000, paragraph 284.  

17  See: ICTR. Judgment of the Appeal Chamber in the 
Akayezu case, 1 June 2001, paragraphs 474-483. Also: 
ICTY. Judgment of the Trial Chamber in the Orić 
case, 30 July 2006, paragraph 273.  

18  See: ICTY. Judgment of the Trial Chamber in the Orić 
case, 3 July 2006, paragraph 272.  

19  Aiding corresponds with the notion of “physical aid-
ing”, which is characteristics of Armenian criminal 
law.  

20  Abetting corresponds to the concept of “intellectual 
complicity” adopted in Armenian criminal law, which 
consists in facilitating the commission of a crime with 
advice, instructions, and also a promise made in ad-
vance to hide the offender. An intellectual accomplice 
only strengthens the determination to commit a crime, 
while the instigator by his actions induces such deter-

where actus reus is an act or omission that con-
sists of practical assistance, support or moral 
support that has a significant effect on the com-
mission of a crime, and mens rea - knowledge 
that these actions help to commit a crime21. In 
the decisions of the ICTY and the ICTR, respec-
tively, in the cases of Kvoćka et al, Akayezu, 
Ntakirutimana et al22, it is emphasized that aid-
ing is helping someone through the provision of 
funds, and abetting is facilitating an illegal act, 
for the commission of which the abettor feels 
“sympathy” through actions like “encourage-
ment” of the main culprit. Meanwhile, the con-
tribution of an aider and abettor to the commis-
sion of a crime must be substantial, i.e. must 
have an actual impact on the commission of the 
crime (UN International Law Commission, 
1996, p. 24). Moreover, for the onset of criminal 
responsibility, at least one of these forms of par-
ticipation in a crime is sufficient. Article 25 (3) 
(c) of the Rome Statute prescribes that the pur-
pose of aider and abettor should be in facilitating 
the commission of a crime. An aider and abettor 
should not share the intent of the main offender 
but must be aware of this intent and the main 
elements of the crime.23 At the same time, there 

                                                                                          
mination. “Aiding” generally refers to some form of 
physical assistance in committing a crime, but of a 
“secondary” nature, while “abetting” implies support 
or other form of moral coaxing. 

21  See: ICTY. Judgment of the Trial Chamber in the Fu-
rundžija case, 10 December 1998, paragraph 249.  

22  See: ICTY. Judgment of the Trial Chamber in the 
Kvoćka et al, 2 November 2001, paragraph 254. See 
also: ICTR. Judgment of the Trial Chamber in the 
Akayezu case, 2 September 1998, paragraph 484. See 
also: Judgment of the Trial Chamber in the Ntakiruti-
mana and Ntakirutimana, 21 February 2003, paragraph 
384.  

23  See: Judgment of the Trial Chamber in the Furundžija 
case, 10 December 1998, paragraph 245. See also: 
Judgment of the Trial Chamber in the Aleksovski case, 
24 March 2000, paragraph 162. Judgment of the Trial 
Chamber in the Vasilyević case, 29 November 2002, 
paragraph 71. See also: Judgment of the Trial Cham-
ber in the Vasilyević case, 29 November 2002, para-
graph 71. 
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is no requirement that the aider and abettor know 
exactly what kind of crime was being prepared 
and was actually committed. If a person knew 
that at least one of the many crimes was likely to 
be committed, and one of them is actually being 
committed, and he intended to facilitate the 
commission of such a crime, then that person is 
guilty as an aider or abettor.24  

A person‟s guilt can be established on the 
basis of various circumstances, in particular, 
such as the person‟s position as a superior and 
his presence at the crime scene. Moral or verbal 
support, or even mere presence at the crime sce-
ne, may in some cases be sufficient to conclude 
that the accused was involved in the crime.25 The 
act of assisting a crime, expressed in “aiding and 
abetting”, can occur before, during, or after the 
crime is committed. It can take the form of 
providing the means to commit a crime or prom-
ises to take certain actions as soon as the crime is 
committed. Therefore, “the act contributing to 
the commission of the crime and the commission 
itself may be geographically and temporally dis-
tanced”.26 Thus, in the Rutaganda case, the ICTR 
noted that the act of assistance might be geo-
graphically and chronologically unrelated to the 
actual commission of the crime27, and in the 
Tadić case, the ICTY noted that the aider and 
abettor are responsible for all the naturally occur-
ring consequences of the criminal act.28 The IC-
TY Appeals Chamber determined that the mere 
knowledge of an aider and abettor that his ac-
tions are helping to commit the underlying crime 

                                                           
24  See: ICTY. Judgment of the Trial Chamber in the Fu-

rundžija case, 10 December 1998, paragraph 246.  
25  See: ICTY. Judgment of the Trial Chamber in the 

Aleksovski case, 25 June 1999, paragraph 62.  
26  See: ICTY. Judgment of the Trial Chamber in the 

Tadić case, 7 May 1997, paragraph 687.  
27  See: ICTR. Judgment of the Trial Chamber in the Ru-

taganda case, 6 December 1999, paragraph 43.  
28  See: ICTY. Judgment of the Trial Chamber in the 

Tadić case, 7 May 1997, paragraph 692. 

is sufficient to establish guilt29 (Jones, 2000; Pu-
zireva, 2014). 

In the case of Nasser Orić, the ICTY Trial 
Chamber determined that incitement, in the 
sense of the term “instigation”, differs from “aid-
ing and abetting”; the former requires some in-
fluence on the main offender through pushing, 
persuasion or another way of stimulating the 
commission of a crime and must contain more 
than just facilitating the commission of the crime 
by the perpetrator, which may be sufficient to 
aiding and abetting.30 

In this case, the inaction of the person, in-
cluding the commander, can be willful and neg-
ligent. In the case of deliberate inaction, the per-
son (commander), knowing that his subordinate 
is committing or preparing to commit a crime, 
realizes that if he does not interfere, the natural 
and foreseeable consequence will be the com-
mission of a crime and being obliged to suppress 
the actions of the subordinate, such inaction has 
a significant effect and support crimes, which 
may be perceived by subordinates as approval of 
their crimes. Thus, the objective side of aiding 
and abetting is committed, but in our opinion, in 
such a situation, the actions of the person (com-
mander) should be qualified as a co-perpetrator 
of this crime. This approach is implemented in 
the decisions of the ICTY Trial Chambers in the 
cases of Kordić and Čerkez, Blaškić, Va-
siljević.31 In a situation where a person (com-
mander), knowing about the crimes committed 

                                                           
29  See: ICTY. Judgment of the Appeal Chamber in the 

Vasiljević case, 25 February 2004, paragraph 102.  
30  See: ICTY. Judgment of the Trial Chamber in the Orić 

case, 30 July 2006, paragraph 271; also see: paragraph 
274.  

31  See: ICTY. Judgment of the Trial Chamber in the 
Kordić and Čerkez case, 26 February 2001, paragraph 
371; ICTY. Judgment of the Trial Chamber in the Va-
siljević case, 29 November 2002, paragraph 70; ICTY. 
Judgment of the Trial Chamber in the Blaškić case, 3 
March 2000, paragraph 284.  
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by subordinates, refuses to punish and encour-
ages subordinates in the form of submission to 
military awards, promotions and other measures, 
stimulates further crimes, then such an act, in our 
opinion, can be qualified as a more active insti-
gating. 

Thus, in the decision of the ICTY Trial 
Chamber in the case of General Radislav Krstić, 
inaction was clearly demonstrated, which consti-
tuted a form of aiding and abetting. The court 
found that the accused did not order the murders. 
Neither he nor any of his subordinates personally 
participated in the murders and was not at the 
scene of the murders. However, he allowed his 
commander, General Mladić, to use the person-
nel and vehicles of his corps to prepare massa-
cres (to transport future victims from places of 
detention to places of executions; for the illegal 
expulsion of women and children, etc.). In addi-
tion, although he gave an order not to harm Mus-
lim refugees, he took no action to ensure that the 
order was carried out.32 

In International humanitarian law, separate-
ly from other forms of compliance, is also pre-
scribed “command responsibility doctrine”, 
which, in essence, is a form of the commander‟s 
responsibility for his own inaction or omission, 
in a context where international law imposes a 
positive obligation to act, rather than for the ac-
tions of the perpetrators. In accordance with this 
doctrine, commanders and other superiors are 
criminally responsible in cases of crimes com-
mitted by their subordinates if they knew or 
should have known that their subordinates intend 
to commit or are committing such crimes, but 
did not take all necessary and reasonable mea-
sures within the limits of their authority to pre-
vent them, or, if such crimes have already been 
                                                           
32  See: ICTY. Judgment of the Trial Chamber in the 

Krstić case, 2 August 2001; ICTY. Judgment of the 
Appeal Chamber in the Krstić case, 19 April 2004.  

committed, to punish those who committed 
them. The responsibility of higher commanders 
for the crimes committed by their subordinates is 
due to the great power of commanders over sub-
ordinates and the ability to prevent violations of 
international humanitarian law, which are pro-
vided for in Article 86 (1) and Article 87 (1) of 
Additional Protocol I to the Geneva Conven-
tions, in military charters, in the legislation of a 
number of States, including those that are not 
parties to Additional Protocol I. Moreover, the 
practice of States establishes this type of respon-
sibility as a rule of customary international law, 
regardless of the type of conflict. Such a norm is 
reflected in Article 7 (1) of the Statute of the In-
ternational Criminal Tribunal for the Former 
Yugoslavia (hereinafter ICTY), in Article 6 (3) 
of the Statute of the International Criminal Tri-
bunal for Rwanda (hereinafter ICTR), in Article 
6 (3) of the Statute of the Special Court for Sierra 
Leone, in section 16 of the Regulation of the UN 
Transitional Administration in East Timor No. 
2000/15, in Article 29 of the Law on establishing 
the Extraordinary Chambers in the Courts of 
Cambodia for the consideration of crimes com-
mitted during the existence of Democratic Kam-
puchea, in Article 28 (1) of the Rome Statute of 
the ICC, and expressed itself in a variety of 
judgments, including in the cases of Delalić et 
al., Aleksovsky, Blaškić, Kunarac, Kordić and 
Čerkez, Krstić, Kvoćka, Strugar et al., Martić, 
Hadžhikhasanović et al., Karadžić and Mladić.33 

                                                           
33  See: ICTY Judgment of the Trial Chamber in the Kor-

dić and Čerkez case, 26 February, 2001, paragraph 
401; Judgment of the Trial Chamber in the Blaškić 
case, 3 March 2000, paragraph 294; Judgment of the 
Trial Chamber in the Delalić et al, 16 November 1998, 
paragraph 346; Judgment of the Trial Chamber in the 
Stakić case, 31 July 2003; Judgment of the Trial 
chamber in Blagojević case, 17 January 2005, para-
graph 790. See also: ICTR. Judgment of the Trial 
Chamber in the Bagilishem case, 7 June 2001, para-
graph 38.  
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To establish the responsibility of higher su-
periors for the actions of subordinates, the ICTY 
case law developed the main features of the re-
sponsibility of a superior in connection with the 
criminal acts of his subordinates: 1) the existence 
of a chief-subordinate relationship between the 
accused and the person who directly committed 
the crime; 2) the subjective side can be expressed 
from intent to criminal negligence and includes 
an obligatory element of “knowledge”, i.e. the 
chief knew34 that the subordinates were going to 
commit, commit or have committed crimes (the 
so-called “factual knowledge”) or the chief did 
not know, but should have known that subordi-
nates are going to commit, commit or have com-
mitted crimes35 (so-called “constructive” know-
ledge), i.e. inaction of the chief; 3) inaction or 
omission of the commander in a situation where 
he could prevent a crime or punish those respon-
sible36, i.e. had the opportunity and obligation to 
take all necessary measures to prevent or sup-
press the crimes of his subordinates, including 
report the crime to a superior chief, the compe-
tent authorities, initiate an investigation or punish 
the perpetrator himself and did not take such 
measures; 4) the exercise of effective control 
(possession of power implies effective control if 
                                                           
34  ICTY. Kordić and Čerkez/trials/26 February 2001/ 

para.427. The term “knew” is understood as the reali-
zation that the relevant crimes were committed or 
should have been committed. 

35  See: ICTY. Judgment of the Trial Chamber in the 
Delalić et al, paragraph 386; Judgment of the Trial 
Chamber in the Naletić and Martinović case, 31 March 
2003, paragraph 70-71; Judgment of the Trial Cham-
ber in the Blagojević case, 17 January 2005, paragraph 
792.  

36  See: ICTY. Judgment of the Trial Chamber in the 
Kordić and Čerkez case, 26 February 2001, paragraph 
401; Judgment of the Trial Chamber in the Blaškić 
case, 3 March 2000, paragraph 294; Judgment of the 
Trial Chamber in the Delalić et al, 16 November 1998, 
paragraph 346; Judgment of the Trial Chamber in the 
Stakić case, 31 July 2003; Judgment of the Trial 
Chamber in the Blagojević case, 17 January 2005, par-
agraph 790. Also: ICTR. Judgment of the Trial Cham-
ber in the Bagilishem case, 7 June 2001, paragraph 38.  

no evidence to the contrary is given37), i.e. the 
ability to prevent the commission of a crime or to 
punish for it, to take measures to bring criminals 
to justice38, the official position of the accused, 
even if “actual power” is not determined only by 
his formal position39, the power to give orders 
and punish for non-compliance40, the forces in-
volved (by the commander) in conducting mili-
tary operations41, the power to impose discipli-
nary measures42, the power to control the nomi-
nation of personnel43, the participation of the ac-
cused in negotiations regarding the actions of the 
troops44, etc.45 

At the same time, the ICTY and the ICTR 
later began to adhere to the practice of applying a 
less strict subjective criterion “had reason to 
know”, which implies that the commander has a 
certain minimum of initial information about the 
possibility of his subordinates committing 

                                                           
37  See: ICTY. Judgment of the Appeal Chamber in the 

Delalić et al, 20 February 2001, paragraph 197. 
38  See: ICTY. Judgment of the Appeal Chamber in the 

Blaškić case, 29 July 2004, paragraph 69. Judgment of 
the Trial Chamber in the Hadžihasanović et al, 15 
March 2006, paragraph 82; ICTY. Judgment of the 
Trial Chamber in the Delalić et al, 20 February 2001, 
paragraph 252, 266, 302-303.  

39  See: ICTY. Judgment of the Trial Chamber in the 
Kordić and Čerkez case, 26 February 2001, paragraph 
418.  

40  See: ICTY. Judgment of the Trial Chamber in the 
Kordić and Čerkez case, 26 February 2001, paragraph 
421. Judgment of the Trial Chamber in the Strugar 
case, 31 January 2005, paragraph 394-396, 406, 408.  

41  See: ICTY. Judgment of the Trial Chamber in the 
Strugar case, 31 January 2005, paragraph 394.  

42  See: ICTY. Judgment of the Trial Chamber in the 
Delalić et al, 16 November 1998, paragraph 767. 
Judgment of the Trial Chamber in the Strugar case, 31 
January 2005, paragraph 406, 408.  

43  See: ICTY. Judgment of the Trial Chamber in the 
Delalić et al, 16 November 1998, paragraph 767. 
Judgment of the Trial Chamber in the Strugar case, 31 
January 2005, paragraphs 404, 411, 413.  

44  See: ICTY. Judgment of the Trial Chamber in the 
Strugar case, 31 January 2005, paragraph 398.  

45  See: ICTR. Judgment of the Trial Chamber in Kay-
ishema and Ruzindana case, 21 May 1999, paragraph 
229-231, in reference to paragraph 378 of the Judg-
ment of the Trial Chamber in the Delalić et al, 16 No-
vember 1998.  

WISDOM 1(17), 2021 178

H a y k  G R I G O RYA N



 

179 

crimes, and does not provide for responsibility 
for the inability to obtain such information due to 
the commander‟s improper performance of his 
duties, and the ICC (Article 28 (a)) adheres to the 
practice of applying the more stringent criterion 
“should have known”. We share the position of 
the ICC, because otherwise the commanders, in 
order to evade responsibility, may refer to the 
impossibility of obtaining information about the 
illegal behaviour of their subordinates. 

Criminal negligence can be in the case 
when the commander did not know but “should 
have known” that his subordinates were going to 
commit, are committing or have committed 
crimes. In this case, the chief was obliged to be 
aware of such crimes, checking all the necessary 
information that could indicate to him the possi-
bility of crimes, and control the actions and be-
haviour of subordinates. If he ignores this stand-
ard of conduct, he acts with gross negligence and 
is therefore responsible for it (Cassesse, 2003, p. 
172; Cassesse, 2008).  

We fully share the position of the ICTY, 
formulated in the Krnoelac and Blaškic cases 
that if it is impossible to reveal the identity of the 
direct perpetrators of crimes by name, it is suffi-
cient to identify the unit to which the criminals 
belonged and show that the accused exercised 
effective control over this group.46 At the same 
time, several superiors may be responsible for 
the same crime committed by the same person if 
it is established that the perpetrator of the crime 
was at the time of its commission under the 
command of several commanders.47 Moreover, 

                                                           
46  See: ICTY. Preliminary Judgment of the Trial Cham-

ber in the Krnoelac case in a form of indictment act, 24 
February 1999, para.46. See also: ICTY. Judgment of 
the Appeal Chamber in the Blaškić case, 29 July 2004, 
paragraph 217; Judgment of the Trial Chamber in the 
Hadžihasanović et al, 15 March 2006, paragraph 90.  

47  See: ICTY. Judgment of the Trial Chamber in Krnoe-
lac case, 15 March 2002, paragraph 93; Judgment of 

as pointed out by the UN International Law 
Commission, the principle of responsibility of 
higher officials “applies not only to the immedi-
ate superior of a subordinate but also to other 
higher officials in the military command system 
or in the state hierarchy, if there are appropriate 
criteria”.48  

Thus, the difference between the doctrine of 
the commander‟s responsibility and the doctrine 
of joint criminal enterprise, as well as cases of 
execution, order, planning, instigating, aiding 
and abetting, is that under the doctrine of the 
commander‟s responsibility, a person is not a 
participant in a crime and is only responsible for 
his own inaction, which in fact is a form of com-
mander‟s responsibility for his own inaction or 
omission, in the circumstances, when the Inter-
national humanitarian law imposes positive obli-
gation to act, and not for the actions of the crime 
perpetrators. While under the doctrine of the JCE 
and other types of complicity, a person in one 
form or another participates in a crime and bears 
responsibility for this crime. However, the appli-
cation of the doctrine of commanders‟ responsi-
bility, in our opinion, is more resource-intensive 
and ineffective in comparison with the applica-
tion of the JCE doctrine. The problem is the dif-
ficulty of proving the subjective side, the element 
of “knowledge”, and the relationship “chief – 
subordinate”. Our opinion is confirmed by the 
small number of convictions using the doctrine 
of commanders‟ responsibility in its pure form, 
where rare examples are demonstrated, including 
in the decisions of the ICTY Trial Chamber in 
the Strugar, Hadžhihasanović et al.49 cases and 

                                                                                          
the Trial Chamber in Blaškić case, 3 March 2000, par-
agraph 303.  

48  See: the project of the Code of Crimes against Peace 
and Security of Mankind, 1996, Article 6, Commen-
tary, p. 4. 

49  See: ICTY. Judgment of the Trial Chamber in the 
Strugar case, 31 January 2005; ICTY. Judgment of the 
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numerous convictions using the JCE doctrine, 
which has many of the same provisions as the 
command responsibility doctrine, but without the 
requirement to establish a chief-subordinate rela-
tionship (Grigoryan, 2018, pp. 282-284). 

In our opinion, the analysis of the actions of 
planning, preparing, instigating, abetting, aiding, 
issuing criminal orders, providing and executing 
them, depending on the circumstances, despite 
the fact that they may be qualified with reference 
to Article 38 of the RA Criminal Code, accord-
ing to the rules of complicity stipulated by the 
national legislation, as an organizer, leader, aider 
and abettor, and in those rare corpus delicti 
where such a form of participation as an orga-
nized criminal group50 and criminal association 
is provided as a qualifying feature, according to 
the corresponding aggravating factor, in aggre-
gate of crimes, under Article 384 “Aggressive 
war”, part 1 of the Article 387 of the RA Crimi-
nal Code “The use of means and methods of war 
prohibited by an international treaty in military 
actions or armed conflicts”, Article 390 of the 
RA Criminal Code “Serious violations of the 
norms of international humanitarian law during 
armed conflicts”, point 13 of the part 2 of the 
Article 104 of the RA Criminal Code “ Murder 
motivated by national, racial or religious hatred 
or religious fanaticism”, and in some cases under 
Article 391 “Inaction or issuance of a criminal 
command during armed conflict” (Grigoryan, 
2020, pp. 128-129). 

The problem of bringing such persons to 
criminal responsibility is due to the fact that rep-

                                                                                          
Trial Chamber in the Hadžihasanović et al case, 15 
March 2006.  

50  A crime is recognized as committed by an organized 
group if it was committed by a stable group of persons 
who have united in advance to commit one or more 
crimes. An organized group is distinguished from a 
group of persons by prior conspiracy by signs of sta-
bility and organization. 

resentatives of the military-political leadership of 
States do not directly participate in the commis-
sion of war crimes, real murders and rapes, do 
not personally pull the trigger, do not evict any-
one, are not present at the places of executions 
and other crimes, do not personally give orders 
to commit war crimes, do not sign documents, 
and crimes are committed far from their offices. 
Therefore, it would be a paradox to punish only 
the perpetrators of war crimes, protecting the 
organizers from criminal responsibility (Gaeta, 
2002, p. 983). 

Thus, in our opinion, in order to prosecute 
the commanders of the opposing party of armed 
conflict, if we do not consider various military-
violent scenarios, it is necessary to implement 
the provisions of the Rome Statute of the ICC 
and the JCE doctrine into the national legislation 
of the Republic of Armenia, while establishing a 
special procedure for on war crimes on the basis 
of the principle of compulsory universal jurisdic-
tion, as well as to organize interaction and coop-
eration between States, international and national 
criminal justice bodies, since at present the only 
international judicial body capable of consider-
ing such cases is the International Criminal Co-
urt. 

In order to ensure these proposals, we pro-
pose, among others, to incorporate into Chapter 
34 “War Crimes” of Section XIII of the drafted 
RA Criminal Code the Article 28 of the Rome 
Statute of the ICC and, in relation to war crimes, 
develop the types and forms of complicity to the 
provisions of the JCE doctrine and other types of 
complicity, i.e. to criminalize such methods of 
participation in the commission of crimes, when 
several people have a common criminal purpose, 
which is realized either jointly or by some mem-
bers of this group, in accordance with the prac-
tice of international criminal justice bodies.  
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In addition, in order to identify the persons 
that should be brought to responsibility, it is nec-
essary to develop a vertical algorithm and estab-
lish a military hierarchical connection in the 
state, as well as a mechanism for transmitting or-
ders downward through officials at all levels 
along the chain of military instances to the perpe-
trators of the crime. 

It is also necessary to establish this connec-
tion in the reverse order, i.e. to establish the per-
petrators of the crime, and if it is not possible to 
reveal the identity of the direct perpetrators by 
name, it is enough to determine the unit in which 
he serves and rise through the chain of military 
instances through different levels of the military 
hierarchy to the military leadership of the coun-
try (soldier, leader of the squad, platoon, compa-
ny, battalion, regiment, (brigades), divisions 
(corps), head of the directorate of certain types of 
troops, commander of the branches and types of 
troops, Deputy – Chief of the General Staff, 
Chief of the General Staff, Minister of Defense, 
etc.). 

Thus, in order to hold responsible com-
manders of the opposing party of armed conflict 
accountable for committing war crimes, due to 
legal certainty and evidentiary prospects, nation-
al legislation should adopt the positive experi-
ence created by the practice of international 
criminal justice bodies regarding the institution 
of complicity, the JCE doctrine and the doctrine 
of command responsibility. 
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