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Abstract

This article is devoted to a comprehensive review of the axiological measurement of legal consequen-
tialism, analysing the ideas of law theorists representing the utilitarian and close to utilitarian branches on
the view of values essential for society and state development. The purpose of the article is to identify
what value is key for legal consequentialism as a whole, as a theory based on the significance of the result
of legal actions, as well as for legal utilitarianism, which necessitates maximising utility. The article focus-
es on content analysis of key trends in the main legal doctrines of legal consequentialism. In these trends,
the authors single out the main concepts, bearing in mind their value for legal science.

The conclusion section of the study generalises the categories that appear valuable for legal consequen-
tialism and formulates the common values of legal consequentialism. The authors justify the need for pre-
serving the axiological aspect of rights and freedom of man and citizen, for ensuring the principles of
equality and justice, the humanistic basis for legal activity and the unacceptability of rejecting the said val-
ues for a utility or other maximisation.

Keywords: axiology, consequentialism, legal consequentialism, utilitarianism, legal utilitarianism, utili-

ty, value, classical utilitarianism.

Introduction

In post-nonclassical rationality that centres
around the subject of cognition, his/her interests,
needs, and values, the axiological approach to
studying social phenomena appears especially
relevant. With its growing focus on the essence
and hierarchy of legal values, legal science is
also not an exception (Tsintsadze, 2013). The
utilitarian analysis occupies a special place here
for being oriented towards analysing utility max-
imisation by the cognition subject and satisfying
the needs he/she may have.

Due to the specificity of the research matter,
cognising the essence of legal values is impossi-
ble without a well-grounded philosophy. Com-
prehensive analysis of the essence of legal values
is still poorly reflected in academic literature,

even compared with other categories of legal
philosophy. Legal researches very often focus
more on the definition of legal values for the re-
sults of such studies to be considered in practice
to protect such values against infringement. At
that, firstly, the nature of legal values as a deeply
philosophical category is significantly underes-
timated. Secondly, even if this category is ana-
lysed, such studies do not reflect the collision
between the nature of legal values and the es-
sence of utilitarianism'.

Nevertheless, to a certain extent, the issues of
the axiological characteristics of law have been
recently recognised in the philosophical, legal
discourse, and the general theory of law. This is

! Thus, utilitarianism can justify lawlessness, arbitrari-
ness, injustice in relation to certain people, if this max-
imizes the utility of others.
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a complex but, at the same multifaceted and
methodological relevant task, the fulfilment of
which may bring modern law to a new level of
perceiving legal reality. Reference to axiology in
the legal category of consequentialism studies is
brought about by a series of interrelated prob-
lems concentrated around the question of the ef-
fectiveness of law in the postmodern age.

One such problem is the estimation of values
in the context of consequential legal thought.
Obviously, a rational person is expected to prefer
major values and avoid minor ones, questioning
the axiological theory on the perception or oppo-
sition to the consequential approach. On the one
hand, the consequential approach allows creating
a methodology for estimating the subjective utili-
ty of categories and goods, which are valuable
for that subject. On the other, opponents of such
an approach may suggest that a real ethical deed
must be motivated by the concepts of honour,
duty, and other noble moral stances as opposed
to one’s individual aspiration to happiness.

Considering the above, the objectives of this
research are as follows:

1. to determine the categories that bear any va-
lue in the context of legal consequentialism
and to conduct a critical estimation of such;

2. to analyse the axiological approach described,
first, in the doctrines of the classical legal uti-
litarianism, and, second, other philosophical
and legal doctrines of the 19™ and early 20"
centuries based on the principle of achieving
results.

The contribution this article makes to the phi-
losophy of law is determined by the achieved
results that represent the substantive content and
external expression of law within the framework
of the principles of consequentialism. This article
presents an analysis of the nature of legal values
both within the framework of utilitarian and non-
utilitarian consequential concepts of the period of
time slightly longer than the “lengthy nineteenth

2
century”™.

2 s L Ehrenburg’s term, which coined for the 125-year
period comprising the years 1789 through 1914.

Analysis of Sources and
Recent Research

In this research, existing works on the philos-
ophy of law and the history of legal doctrines
have key significance. Special attention, howev-
er, is paid to classical utilitarianism (utilitarian-
ism by J. Bentham and J. S. Mill) as doctrines
that are the product of philosophical thought
(Malakhov, Mailyan & Sigalov, 2017, p. 23) and
that laid the theoretical foundation for the ap-
pearance of all successive doctrines based on the
need for utility maximisation, as well as the
achievement for the subject of another significant
result.

The axiological aspects of utilitarianism as
defined by J. Bentham are reflected in the works
of N. Rosenblum (1978), H. L. A. Hart (1982),
G. J. Postema (1986), A. N. Ostroukh (2002), J.
Dinwiddy (1989), J. H. Burns (2005), P. Scho-
field (2010), A. Perreau-Saussine (2004), and
others.

The axiological aspects of utilitarianism as
defined by J. S. Mill are reflected in the works of
N. F. Alican (1994), R. Crisp (1997), W. Donner
(1991), A. Ryan (1990), J. Skorupski (1989), H.
Hollander (1985), T. Mawson (2002), and oth-
ers.

The period chronologically following classi-
cal utilitarianism, the development of ideas by J.
Bentham and J. S. Mill, and the axiological as-
pect of legal concepts based on the utility maxi-
misation are reflected in the studies made by J.
Anomaly (2005), K. J. Arrow (1963), N. B. de
Marchi (1972), H. Hovenkamp (1993), E.
Kauder (1965), G. Stigler (1950), and others.

Also worth noting is that a large contribution
to the research of issues related to the axiological
aspect of legal researches was made through
studies in the fields of social philosophy, philo-
sophic axiology, structural ontology, and cogni-
tion methodology by W. Windelband, J. Haber-
mas, O. Hoeffe, A. A. Ivakin, W. Dilthey, M. S.
Kagan, I. Kant, H. Rickert, L. N. Stolovich, V. P.
Tugarinov, E. Fromm, A. Yu. Tsofnas, as well as
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the authors of sociological theory and postmod-
em philosophy J. Baudrillard, P. Bourdieu, A.
Giddens, J. Derrida, J.-F. Lyotard, and M. Fou-
cault.

Without due regard to the aforementioned re-
searches, it is impossible to consider the issues
related to the axiological aspect of legal utilitari-
anism or other legal thought domains. Therefore,
taking into account the achievements of Kantian
and post-Kantian philosophy of law, it is possi-
ble to continue the researches that combine legal
utilitarianism and legal intuitivism on a rational
and metaphysical basis (Kolosov, 2021).

At that, it is important to notice that, apart
from the neo-Kantian tradition popular in legal
science that presents values as independent from
both the subject and the object, the concept of the
value and the problem of its relationship with the
subject may have a broad range of different in-
terpretations. The concept of value was studied
from the point of view of the psychological ap-
proach by A. Meinong and G. Santayana and in
the context of “naturalistic” axiology by R. B.
Perry and J. Dewey. M. Weber and E. Durkheim
implemented the sociological approach in axiol-
ogy in an attempt to comprehend the sociological
issues from an axiological point of view.

A strong impulse to the development of axi-
ology was given by phenomenology, and the
works of E. Husserl, M. Scheler, N. Hartman, G.
Ingarden, G. Shpet, and M. Dufrenne led to the
discovery of one of the milestone axioms for the
modern understanding of values — the intention-
ality of axiological attitude. The phenomenologi-
cal interpretation of values transformed into dif-
ferent representations brought up by the existen-
tialists (J.-P. Sartre, A. Kamu) and hermeneuts
(H.-G. Gadamer, P. Ricreur), as well as M. Hei-
degger (who refused to belong to either).

The majority of the researchers listed above
define the concept of “value” by highlighting
their basic characteristics that are somehow in-
herent in various forms of their existence: “sig-
nificance”, “normativity”, “utility”, “essentiali-
ty”, etc. Similar to other trends of legal thought,

legal utilitarianism expresses the concept of val-
ue in the characteristics relevant for the subject
of law, defining his/her state, attitude towards
various manifestations of the existing reality that
influence him/her directly or indirectly. Empha-
sis is placed on the relationship between the con-
cepts of “value” and “utility”.

Therefore, it is quite fairly stated that, on the
one hand, the emergence of value is related to
some objects, phenomena, their properties, and
capacity of satisfying the needs of people and
society, and on the other, value functions as a
judgement that is subsequent from the estimation
of an existing object or phenomenon by people
and society. There is a need for some reference
point here, a coordinate system, or at least, com-
mon principles for such estimation. And these
basic categories, although not indisputable in
their content, are suggested by legal utilitarian-
ism.

Despite a noticeable increase in researches
focusing on legal axiology, some general issues
still remain unsolved:

1. What can be considered legal values with re-
gard to the emphasis on such claims by legal
utilitarianism and other legal doctrines?

2. What are their meaning and objective?

How do legal values emerge and function?

4. What is their hierarchy, how should legal va-

et

lues be assessed, and is it possible to use the

achievements of legal utilitarianism for such

assessment?

5. By what means do values of law and legal va-
lues penetrate into the regulatory sphere of le-
gal reality?

6. Are legal values and values of law immediate
legal regulators?

This way or another, these and many other is-
sues of legal axiology require adopting new ap-
proaches at the philosophical-legal and general
legal theoretical levels. A proper study of these
issues in the context of legal consequential’ ideas
appears to open the specificity of the dynamics
of values in the legal sphere from a different per-
spective.
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What is Valuable for
Legal Consequentialism?

The fact that the emergence of values is
caused by human needs is stated by many axio-
logical theories. The maximisation of utility, be-
ing the main objective of any human life and
achievable through the satisfaction of needs, en-
joyment, and happiness, is the underlying con-
cept of legal utilitarianism. The diversity of hu-
man needs to a certain extent determines the di-
versity of values related to all possible varieties
of social relations regulated by law or morals.
Therefore, it can be stated that every person has a
set of values related to human needs in a diversi-
ty of regulated social relations.

At that, this set of values is not equal to the
human set of values, as some forms of social re-
lations, the aspiration for which is claimed by the
values may satisfy different needs of a person.
Therefore, the correlation of the set of values
with the set of human needs may be only pre-
sented through an invariant structure of the val-
ues system manifesting only the values that are
common to all people. On the one hand, people’s
needs are extremely diverse, with the common
ones being only basic human needs; on the other
hand, legal utilitarianism relies on the statement
that everyone aspires to maximise their utility,
also through the satisfaction of a maximum
number of current subjective needs in the fastest
way possible.

Correlating these two trends to maximise util-
ity for the maximum possible number of people
without reducing the utility of others, or, accord-
ing to J. Bentham, ensuring the greatest happi-
ness for the maximum possible number of peo-
ple, is the main task of a lawmaker and law-
enforcer in the utilitarianism framework.

Another key axiological problem of legal
consequentialism, including legal utilitarianism —
the objectivity of value, carries a principal mean-
ing, also for the philosophy of law. It is hard to
dispute that a man has no other way of judging
the value of anything or a phenomenon apart

from evaluating them. This thesis underlines the
statements of many philosophers for whom value
equals estimation, or, according to M. Heideg-
ger, for whom “considering a value is an estima-
tion”. The works of the fundamental ontology
author are often quoted by followers of the sub-
jectivist vision of values to support their argu-
ments. According to M. Heidegger (1993b), “if a
value being continuously referred to is not noth-
ing, its existence must be enrooted in being”
(p. 183).

The axiological principle of classical utilitari-
anism is extremely eudaemonist: “Ensuring the
greatest happiness of the greatest number” (J.
Bentham). Therefore, the common final criterion
of evaluating people’s thoughts and deeds, the
maximisation of utility due to the need to achieve
pleasure or ensure happiness (depending on the
utilitarianism branch). In this situation, the task
of a rational person would be to find a “balance
between pleasure and suffering”. Utilitarianism
is limited to a quantitative “calculation” of val-
ues — “felicific calculus” (“moral arithmetics™),
similar to the receipts and expenditures calcula-
tion done for maximising profit.

However, it does not deny any qualitative cri-
teria of evaluation (especially in J. S. Mill’s doc-
trine). For example, in classical utilitarianism,
spiritual values are considered superior to physi-
cal ones, intellectual pleasure to bodily pleasure
etc. The utilitarian “calculation” of values is
widely used in new utilitarianism and pragma-
tism (Dewey, Gems, Schiller), in phenomenolo-
gy (Smart, Emerson, Branyat), in the “theory of
justice” by J. Rawls, and in the “technology of
behaviour” by B. Skinner.

Value as a judgement, as estimation, is al-
ways considered through the prism of a logical
subject-attitude-object chain, which means they
need for subjectification of a value only some-
thing that has been evaluated can become a val-
ue. Based on the aforesaid, the object cannot be a
value as such, as value is always subjective. On
the other, such an approach was mistaken ac-
cording to M. Heidegger (1993a), who claimed

WISDOM - Special Issue 1(1), 2021 1 14

Philosophy of Law



Axiological Aspect of Legal Consequential Thought of the Late 18" — Early 20™ Centuries

that ““at last, it is time to understand how precise-
ly through the characterisation of something as ‘a
value’ what is so valued is robbed of its worth.
That is to say, by assessing something as a value,
what is valued is admitted only as an object for
human estimation. ...Every valuing, even posi-
tively, is subjectivising. It does not let beings: be.
Rather, valuing lets beings be valid solely as the
objects of its doing” (p. 94).

That said, it is often subjectivism that is per-
ceived as a dominating axiological concept in the
philosophy of law. In the great diversity of dif-
ferent explanations of value and its role in law,
the works of N. N. Alexeev, P. M. Rabinovich,
N. Nenovsky, V. S. Nersesyants, and others are
of special interest. The works of these outstand-
ing law philosophers have many things in com-
mon since they reveal only one of the many as-
pects of value in law, which is valuable as a utili-
ty and a need. As such, subjectivism as a domi-
nating axiological concept reaches its peak in
legal utilitarianism.

Axiology focuses (with rare exceptions that
do not, however, change the general picture) on
the psychological phenomenon alone. In such a
view, values are something that satisfies (or has a
capacity to satisfy) needs, whatever they may be.
Therefore, need already exists, so to say, before
its encounter and contact with value. It is only
left to find what can satisfy it and become valua-
ble in this sense.

Only in the abstract analysis needs are prima-
ry in relation to the means of their satisfaction. In
fact, values, even in the psychological sense, are
not something associated with present needs but
something that creates or is capable of creating
them. Needs are oriented not as much towards
objects as on values, and the satisfaction of such
is about being connected to these values. Needs
are the means of actualising values; there is noth-
ing human in values, and the word “value” is just
a senseless multiplication of notions.

Legal utilitarianists defined happiness as a
“balance of satisfaction and non-satisfaction”
established by the mind in unity with inborn feel-

ings and instincts. This is an anticipation of the

future positivist sociology, “calculation” of good

and evil in the non-positive and new utilitarian-
ism (Weber, Nowell-Smith, Hare, Smart).

As a result, legal utilitarianism, in general,
comes to the following conclusions:

1. Individuals have needs and wishes in consu-
ming some goods (including social goods ma-
nifested through legal regulations®), proper
law exercise mechanism for authorised sub-
jects, social order, etc.). However, the intensi-
veness of these needs and wishes declines as
the consumption of these goods increases;

2. People react to stimuli comparing the “diffe-
rence” of utilities, i.e., for any action, we
compare the utility (pleasure) it may bring to
the number of expenditures (suffering) it may
cause;

3. Exercising certain legal policies, the state may
control people’s behaviour by measuring and
further practical exercise of socially justified
rewards for the socially desired activity or pu-
nishments for the socially undesired and (or)
socially hazardous activity, but the state, at
the same, also exists in the context of maxi-
mising its own utility;

4. Generally, the similarity of the individuals’
needs to be determined by the evolutionary
process (Darvinism effect) (Kolosov, 2019),
the presence of pleasures and sufferings as
“interim” results of decision-making allows
comparing the level of utility of satisfying the
same needs between different people, reveal-
ing, therefore, the most efficient legal norms
from the utilitarian perspective.

3 Legal regulations are good because, for example, in
providing certain rights and freedoms, establishing a
certain mechanism of legal regulation, they satisfy the
needs of certain individuals whose utility function in-
cludes these goods (therefore, increasing utility), as well
as certain social groups, the great majority of the popu-
lation, or the nation as a whole. Thus, for example, the
safety of an individual, protection of an individual from
infringement on his / her life, health, property (and so
on), is ensured through prohibition of such infringement
established by criminal, administrative, and other laws
and regulations, as well as the existing system of the
law enforcement bodies.
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These ideas resulted in quite a complete and
consistent theory of individual decision-making
and a corresponding model for exercising na-
tional policy, including legal policy. The theory
is based exceptionally on the consumption of
goods required for a person to satisfy his/her dai-
ly needs. Law is only required to optimise this
consumption process in a way that would be the
most useful for the greater number of people, i.e.,
maximise its utility.

In 1970, The Consumer Society by J. Baud-
rillard was published. It claims that consumption
makes a man lose his creative essence, alienate
from it and turn into a consumer. J. Baudrillard
(2020) remarks, “As a consumer, man becomes
solitary again, or cellular — at best, he becomes
gregarious (watching TV with the family, part of
the crowd at the stadium or the cinema, etc.)” (p.
115). Man is a small atom in a huge social sys-
tem, exposed to the influence of mass media, fa-
shion, advertising, and different stage performan-
ces. Man gets absorbed in an imaginary world, at
the same time striving to escape through it,
which is stimulated by unrestricted material con-
sumerism, mindless fascination with mass cul-
ture, vulnerability to different addictions.

As an atomised and isolated subject, man gets
overfilled with “‘sincere faith in consumerism”,
and “the rising generations are now inheritors:
they no longer merely inherit goods, but the nat-
ural right to abundance” (Baudrillard, 2020, p.
21). In other words, the fascination with con-
sumption is seen as natural, and the number of
consumed items becomes a criterion of success.
By the way, at present, the legislative and other
law-making practice in the Russian Federation is
oriented towards increasing the number of enact-
ed legal regulations. But does a greater number
of legislative acts and other regulations usually
correlate with the quality of life and achievement
of happiness?

As such, happiness, self-creation, and self-
identification of man, as a result, according to
legal consequentialism, are caused by his con-
sumption capacity, but it must then raise a ques-

tion on driving this consumption, on developing
a mechanism for its distribution, control, and
regulation. This creates both the background and
the excuse for the bureaucratic machine that pro-
vides such consumption. However, the creation
of such with a purpose to maximise consumption
may stand on one scale, while freedom may be
pushed out to the other. There may be nothing
blameworthy in the first, as restricting some
rights to guarantee such goods as security, stabil-
ity and order, for providing the greater utility of
other goods may become available as conse-
quences of the previous legal solutions. Howev-
er, the choice of the “scales” is a matter of values
in the given community*.

This way, based on the above, the following
may be concluded.

The foundation for social life governed by le-
gal regulations is values that basically do not ex-
ist in reality. Values are the matter that connects
people and reality as a fragile bridge for their
transition into the preferred reality, associated
with maximising utility (or any other result, sig-
nificant for the subject) manifested in pleasure or
happiness (depending on the utilitarianism bran-
ch in question).

Values are what one should look up to regard-
less of their voluntary nature; this is why it is va-
lued, not self-identification of the subject, that
underlie freedom. Values only make sense as ab-
solute reference points, as milestones. In attempt-
ing to make values relative, we dissolve the
meanings and ideas they represent, replacing
them with practical motivation; here, values are
nothing but their costs. In such a “practical”
community, everything is rational but fruitless.

Values are forms, not content. Values are ab-
solute in their form and are therefore unchangea-
ble. It is only their content that can change, that
can be connected with value as their form in any
voluntary way. On its own, value is an invariant
spiritual state of people from the perspectives of
their dominants, archetypes etc. Changing the

4 This process goes back to modernism, which is pointed
out by F. Jameson (2019, pp. 183-184).
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attitude to values means changing the people.

Axiological Approach of Classical
Utilitarianism Philosophers

According to the utilitarianism concept, the
main axiological principle that should be fol-
lowed is the principle of utility. It represents an
endorsement of those actions that increase utility
or decrease suffering: the first considered as
“right” and the latter — “wrong”. Given the divi-
sion of actions into two “categories” by J. Ben-
tham, the principle of utility becomes a moral
imperative that should be followed in different
domains, including legal activity, and ethics is
defined as the art of managing people’s actions
for producing the maximum amount of happi-
ness. Correspondingly, the law should establish
such a mechanism for regulating social relations
that would maximise the utility of the majority of
people and minimise their sufferings, thereby
ensuring “the greatest happiness of the majority”.

Just like J. Bentham, J. S. Mill relied on the
need for achieving happiness as a foundation of
his moral and political philosophy. According to
J. S. Mill (2013), happiness is the only goal of
human life because happiness is what people ac-
tually desire (p. 137). “This, being, according to
the utilitarian followers’ opinion, the goal of hu-
man activities, is necessarily also the standard of
morality; which may accordingly be defined, the
rules and precepts of human conduct” (Mill,
2013, p. 61). According to J. Bentham and J. S.
Mill, striving for happiness is a fundamental giv-
en of human nature. Happiness here acts as a
fundamental value. This is why striving for hap-
piness is the foundation of the principle of utility
introduced by classical utilitarianists that “con-
siders the greatest happiness of all those involved
to be the true and right goal of any human ac-
tion” and that is “the only genuine goal, the only
imperative goal that is desirable from all perspec-
tives”.

The moral universality of classical utilitarian-
ism (according to the general classification by

Apressyan (2016) manifests itself through the
principle of utility that expresses universality as
an absolute and defines ethics as knowledge-
oriented towards the search for moral truth. The
prevalence is associated with constant changes in
the structure of values. Generalisation constitutes
the very method of moral estimation through
which every deed must be correlated with the
principle of general utility. In this regard, unlike
J. Bentham, J. S. Mill does not deny the signifi-
cance of universality, completing it with the
“universal experience”, i.e., the experience of
entire mankind as a species. Thus, an imperative
is formed, which, in contrast to the categorical
imperative of I. Kant determines the global utili-
ty by the maxima of behaviour. This is the
source of normativity for the most utilitarian the-
ory that also creates normativity “outside the
theory”, formulating a general principle of action
that ultimately appears as a value.

The source of normativity and recognition of
the ethical system, including utilitarianism, lies
in the proof of what exactly is desirable, i.c.,
what forms the final goal (and the only goal
served as a criterion for morality). J. S. Mills
(2013) draws an analogy between the observabil-
ity of physical phenomena such as light and
sound and the object of human desires: “The on-
ly proof capable of being given that an object is
visible is that people actually see it. In like man-
ner, I apprehend, the sole evidence it is possible
to produce that anything is desirable is that peo-
ple do actually desire it” (pp. 137-139). Relying
on this analogy, he claims that people’s final
goals that form the notion of a moral good can be
derived from their actual goals. Therefore, in
utilitarianism, happiness is the only goal of hu-
man life because happiness is what people actu-
ally desire (p. 137). “This, being, according to
the utilitarian followers’ opinion, the goal of hu-
man activities, is necessarily also the standard of
morality; which may accordingly be defined, the
rules and precepts for human conduct...” (Mill,
2013, p. 61). Therefore, happiness that is primar-
ily identified by utilitarianists in their observation
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of human conduct is further promoted to a moral

imperative.

For J. Bentham, the source of moral catego-
ries, as such, is beyond the sphere of his inter-
ests; he manifests them on a pragmatic ground,
proceeding from the needs of legal practice and
law-making activities. In his definition of the
principle of utility, J. Bentham emphasises that
this principle is applicable to any actions, includ-
ing those related to the exercise of statutory and
legal regulation.

From An Introduction to the Principles of
Morals and Legislation by J. Bentham and his
other works, we may conclude that in order to
comply with the principle of utility, the legisla-
tive regulation must rely upon the following:

1. New laws must only be enacted in situations
where they increase people’s happiness com-
pared to other alternative draft laws or the si-
tuation of total absence of the law regulating
the given domain of social relations;

2. Laws must be rigorously followed (unless the
law clearly causes the suffering of many peo-
ple)’;

3. Laws must be recognised as invalid and rep-
laced with new ones if the old laws do not
comply with the principle of utility.

Thus, the main value of legal utilitarianism is
utility-maximisation. The law must facilitate
such maximisation, not obstruct it.

The Value Approach in Non-Utilitarian
Theories of Legal Consequentialism

After classical utilitarianism, a significant role
in creating the environment and conditions for
the development of consequential legal thought
was played by R. Jhering. He was known as the
German Bentham because his line of legal tho-
ught had a specific socio-utilitarian orientation
and was even called social utilitarianism (Seagle,
1945, p. 71), although it is not utilitarianism in a

> This is only an overview of J. Bentham’s law, not a
“call” to ignore the laws that do not comply with the
principle of utility.

strictly formal sense. While other works on the
philosophy of law were mostly focused on the
search and definition of the nature of law, R.
Jhering drew everyone’s attention to the rele-
vance of the rule of law as a legal category. He
emphasised the social purpose of the law and
insisted that the law must be brought into con-
formity with the variable social situation for the
law to comply better with the current social rela-
tions and to make legal regulation more socially
beneficial. His thesis was that the protection of
individual rights is dictated only by social con-
siderations. What is known as “intrinsic rights” is
nothing but social interests protected by law. The
well-being of people is not the ultimate goal; it is
recognised as such only to the extent to which it
promotes the general well-being of society.

R. Jhering’s social utilitarianism is a link be-
tween J. Bentham’s individual utilitarianism and
two important branches in the 20™-century legal
science: “jurisprudence of interests” in Germany
and sociological jurisprudence (sociological law
school). Having written The Spirit of the Roman
Law at the Various Stages of Its Development,
one of his main treatises, R. Jhering developed a
theory according to which the essence of rights is
an interest protected by law. It brought him to the
search for the purpose of rights. As a result, he
defined the purpose of rights as a creation of
laws, the foundation of which will rely on prac-
tice. Every action, including one that entails the
legal fact, is performed with a specific purpose.
The fundamental philosophy of law by R. Jhe-
ring is based on the theory of psychological cau-
sality. The physical world is completely subject
to the laws of cause and effect. At the same time,
all the actions of the subjects of law have always
been guided by a concept of goal. Therefore, in-
terest is a compulsory condition for any action,
and the goal is the “creator” of a law.

In a certain sense, in contrast to utilitarianism,
an idealistic concept of values is affirmed in Ger-
man classical philosophy.

Kant’s idea of values is based on the princi-
ples of the opposition of the two capacities of
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human existence: the world of nature and the
“realm of ends”. In the world of nature, every-
thing obeys the law of necessity, although peo-
ple’s actions, observed by the philosopher as
subordinate to nothing but their will, are actually
determined by their sensual needs. Keeping up
with Aristotle’s tradition of correlating ends and
means with ultimate ends, 1. Kant suggests that
in the realm of ends, a man becomes an intrinsic
value (personality is an end for itself).

At the same time, I. Kant introduced the prin-
ciple according to which the right to happiness
must be considered as quid Juris (a matter of
law). Contrary to the stereotypical perceptions of
the analysed trends in philosophical and legal
thought, Kantian philosophy is well aligned with
consequential legal thought, including legal utili-
tarianism. A certain synthesis of legal utilitarian-
ism and legal intuitivism is a given in post-
Kantian philosophy of law and in modern trends
of utilitarianism. Doubtlessly, there are some se-
parate contradictions between the Kantianism-
based philosophy of law and legal utilitarianism
(Kantianism refers to the motive and intention as
the root causes for the individuals’ conduct
(principle of will), while utilitarianism refers to
nothing but maximising utility (principle of utili-
ty). Along with that, R. M. Hare (1995) wrote
that “it is common to think that there are two
schools in the philosophy of morals: Kantian and
utilitarian and that their positions are opposed to
one other. Thinking so demonstrates a superficial
knowledge of both” (p. 18)> N. N. Vitchenko
(2006) remarks that in his opinion, I. Kant’s cat-
egorical imperative is well aligned with classical
utilitarianism, especially with J. S. Mill’s theory
that postulates a general principle addressed to
everyone and oriented towards everyone’s well-
being (pp. 11-12).

Kant’s idea of value as a moral absolute that
determines the genuine, nominal essence of man
brought the philosophical understanding of hu-
man value to a qualitatively new level, and his

S Apart from that, R. M. Hare (1993) substantiated the
suggestion that I. Kant was also an utilitarianist.

concept of opposing the world of nature and the
“realm of ends” became a starting methodologi-
cal mindset for many further researchers of val-
ues (R. Lotze, H. Rickert, W. Windelband etc.).

Following Kant’s methodological postulates,
R. Lotze distinguishes between the “world of
phenomena” (which functions as “things in ex-
istence”) and the “world of values” (which be-
long to the realm of “worths”, significance). The
being of a value is, therefore, of a non-material,
spiritual, and idealistic nature. Since the value is
reflected in the conscience, and the subject’s
conscience may be exposed to various subjective
factors, according to R. Lotze, everything he
considered as temporary, coincidental conditions
or some individual manifestations of the soul are
of less value. While the greatest value of all is
that in which “the spirit becomes free in exercis-
ing its actual purpose... that is something pleas-
ant to the constant mood of an ideal soul”
(Stolovich, 1994, p. 125). Thus, it is necessary to
strive for this, including within the legal sphere.

The same vision of idealisation of values is
supported by the representatives of the Baden
school, neo-Kantian philosophers W. Windel-
band and H. Rickert.

W. Windelband continues developing the
ideas of I. Kant and R. Lotze on the need to find
the being of values outside the empirical reality.
According to W. Windelband (1904), “value pre-
supposes general validity and is universally ob-
ligatorily recognised” (p. 298). In this regard, the
task of philosophy is to comprehend “universally
significant values”. Philosophy “regards them
not as facts, but as norms” (Windelband, 1904, p.
298). In this regard, the task of law is to imple-
ment the values learned through philosophy in
real social relations.

In H. Rickert’s concept, the being of values
exists both outside the objects of cognition (sur-
rounding reality) and outside the subject of cog-
nition. He distinguishes between the object of
estimation, the act of estimation, and estimations
themselves (Fedorov & Blagova, 2016). Unlike
W. Windelband, H. Rickert does not admit any
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normativity or imperativeness of value. Value
becomes a norm only when it begins relating to
the subject of cognition and obeying its will.
However, value does not belong to the immanent
world of the cognising subject; it is a phenome-
non of an independent and transcendent nature.
The transcendent nature of value reveals itself in
its “self-pressure” (Rickert, 1913, p. 56), which
is blurred when the imperative quality is imposed
on it. Opposing value to the objective reality, H.
Rickert notices that as far as value is concerned,
the question of whether it exists or not cannot be
asked. The only characteristic value acquired or
missing is validity. Therefore, the problem of
values is the problem of their validity (gelten)
(Rickert, 1911, p. 54).

Perception of value as a transcendent phe-
nomenon may be fraught with some danger. A
sacralisation of values may cause a reigning sub-
ject ruling the society to monopolise the right to
the reproduction of values, presenting to the so-
ciety his interests instead. Besides, S. Frank re-
marked that the “genuine and the deepest pre-
requisite of despotism lies in the idea of infalli-
bility, a mystical, peculiar idea of possessing the
absolute truth” (Frank, 1910, p. 146). According
to V. V. llyin, from the praxiological point of
view, idealisation of values may cause violence,
“connection of the imperative with the existing
through terror and destruction of ‘practical hu-
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manism’”. The author remarks that “absolutism,
moralism is unacceptable in the interpretation of
values; consistent attitude to values is determined
by their obeyance by humanity. The source of
values is not the mind, but the life and its needs”
(Ilyin, 2005, p. 11).

Another important area that influenced legal
theory was marginalism. In this regard, H. Ho-
venkamp (1993) puts forward the thesis of the
marginalist revolution in legal thought. Neoclas-
sicist forward-looking standards of value greatly
contributed to the uncertainty and open-ended-
ness of legal policymaking. Eventually, the doc-
trine appears according to which the average per-
son was nothing more than the state’s reification

of a standard that its decision-makers wished to
impose. “The most general and important impli-
cation of marginalism for legal thought was its
destruction of the concept that law could be ei-
ther private or self-executing” (Hovenkamp,
1993, p. 358).

The influence of marginalism on all spheres
of public life, including the sphere of law, is dif-
ficult to overestimate. In The Way of Law, O. W.
Holmes testifies to the position that the essence
of law lies in the implementation of “marginal
restraint” from committing socially undesirable
and dangerous acts. When focusing on the result
of both the citizen and the state, the law must
adopt such norms (and ensure their observance)
that minimise negative consequences and en-
courage positive behaviour. For instance, the
purpose of punishment is to give people a motive
for legitimate behaviour. O. W. Holmes present-
ed a convincing argument in favour of limiting
deterrence as the goal of bringing to legal re-
sponsibility, including criminal liability, which is
further traced in the works of G. Becker dedicat-
ed to the analysis of non-economic, including
legal, institutions. O. W. Holmes actually revised
the existing system of individual incentives of
common law, taking into account the achieve-
ments of marginalism.

The materialistic explanatory model empha-
sises the objects of values. Values identify cer-
tain properties of things. Following the traditions
of B. Davanzati, J. Locke, T. Hobbes and other
thinkers of the Enlightenment Period, a group of
modern researchers bring the understanding of
values to their property of utility, “goodness” of
both material and spiritual objects. V. P. Tugari-
nov (1960) gives the following definition: “Val-
ues are the phenomena (or aspects of phenome-
na) of nature and society that function as goods
in the life and culture of people belonging to a
certain community or class as reality or ideal”
(p- 3).

N. Nenovsky (1987) explains the objective
nature of value with two circumstances: first,
with the fact that the properties of the object that
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allow a man to satisfy his needs objectively exist
for that man; second, with the fact that human
needs themselves have material (social) grounds
(p. 26).

However, limiting values to needs is hardly
reasonable. Needs and interests can be deter-
mined by objective psychophysiological factors.
As a rule, the satisfaction of such needs mutes
the psychophysiological reactions to possessing a
particular thing for a certain time or forever.
However, when the subject matter is the value of
an object for man, the intention of the subject’s
conduct becomes absolutely different: then, the
subject strives not to possess the object and not
to be a part of it, but to restructure his life pro-
cesses in accordance with the properties of the
object the subject imposed on that object and
made them relevant.

Neither idealistic nor materialistic explanation
models cannot fully reveal the mechanism of
axiological perception and development of val-
ues. On the one hand, values always become the
subject matter of discussion when dissatisfaction
with existence takes place. In this regard, values
become material as far as their genesis is con-
cerned. On the other hand, the conceptual, se-
mantic meaning of values is always idealistic.
Although materialism claims that human think-
ing bears the function of reflecting the surround-
ing reality, thinking hides a big creative poten-
tial. In this context, the axiological imperative
differs from the imperative specific to a legal
norm. Legal norms and legal values belong to
different levels of legal being. If legal norms are
material from both their genesis and the final
goal points of view, the legal values are only ma-
terial as far as their genesis is concerned. The
idealistic nature of value and its unreachable na-
ture to a certain degree provides its sustainability
and system-forming capacity.

Conclusion

This study was carried out to formulate the
following general values of legal consequential-

ism:

1. The ultimate principle of exercising any legal
activity — achievement of the most valuable
result for the subject of activity;

2. Pleasures and sufferings are motivations for
human conduct (“two sovereign masters”) in
legal utilitarianism. They rule people in exer-
cising legally relevant actions, and this is the-
refore what the law must rely on according to
utilitarianism;

3. According to utilitarianism, justice and injus-
tice are associated with individual utility (or
other results), i.e., pleasure, suffering, and,
subsequently, the happiness of specific peo-
ple;

4. Exercising its state policy, legal regulation
and law enforcement, state bodies must make
all efforts to maximise the values of the popu-
lation resident within a certain territory,
which is how utilitarians define happiness.
More and more often, modern law is consid-

ered in the context of adaptation to the new con-
ditions of social functioning. It is well-known
that in such moments of significant social chang-
es, the axiological vision of life gains special im-
portance. It actualises questions about the objec-
tive meaning and external expression of law as a
social and personal value; about the definition
and nature of legal values, their relations with the
values of law, legal regulations and principles;
on the search for mechanisms and principles of
interaction between different legal values and
values of law. All these determine the urge of
systematic axiological studies of law, as they are
directly related to the problems of its function-
ing.

When society and citizens are presented only
as components of the human spirit, it becomes
extremely problematic to talk about any meta-
physics of respect for external reality. With this
in mind, the values of society, the values built as
a result of public policy, matter. Modern legal
values require, firstly, the recognition of objec-
tive autonomy and the objective value of civil
society and the individual. The employment of
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an axiological approach and anthropological
methodology, in the long run, determines the
need for preserving the axiological aspect of
rights and freedoms of man and citizen, ensuring
the principles of equality and justice, the human-
istic foundation for legal activity and unaccepta-
bility of the domination of a cynical, purely
pragmatic approach for the sake of maximum
utility, if it allows for infringement of interests of
any third persons.
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