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Abstract: Justice is the essence of law enforcement. Justice is
importan in the legal system at various countries, The ab-
sensce of justice was problem because if legal system lack of
justice there would be made public believe ruined and legal
system would collapse. In the Islamic legal thought, justice
was the essence. However, it cannot be denied that the devel-
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opment of Islamic legal thought cannot be separated from the
conception of justice. Justice in the explanation is included in
the category of substantive law. Justice is defined from a the-
ological point of view, God's relationship with humans is ver-
tical. Allah as the Most Just and Most Right knows the truth
and ultimate justice. Humans must always find justice and
truth given by God through the process of ijtihad. The princi-
ple of justice requires the use of ratios to make comparisons
between one case that is not explained by the Word of God or
the words of the Prophet with another case that has legal le-
gitimacy. In that way, Islamic law develops and reaches a
wider range of legal cases based on the principle of equality

Keywords: justice, law, principle, Islamic, philosophy.

Introduction

Justice is the essence of law enforcement. While
the meaning of justice itself varies depending on
the perspective. The problem of upholding jus-
tice is an important issue that arises throughout
the world, especially in the realm of law. The
concept of justice that has been established in
one country is not necessarily suitable when ap-
plied to other countries. However, the possibility
of mutual influence and integration between
thoughts related to the meaning of justice, espe-
cially those that have a universal nature, has led

to the discourse of the emergence of new theo-
ries about the meaning of justice.

At the philosophical level, of course, each
country has its own roots of thought depending
on the basic norms of the country and the socio-
cultural life of its nation. The problem of ine-
quality of justice occurs everywhere. In Indone-
sia, this is a very complicated problem to solve.
This creates anxiety for scientists and universi-
ties.

Discussions and studies related to this issue of
justice are often held, even though they involve
various disciplines, but they have not produced a
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solution that is reassuring. After a thorough in-
vestigation from a global perspective, this prob-
lem has spread to almost all countries, even in
developed countries such as the United States,
experiencing multidimensional problems. This is
in line with what Fritjof Capra stated, namely
that at the beginning of the twentieth century
there will be a serious global crisis, as a complex
and multidimensional case whose aspects touch
every aspect of life. This crisis is a crisis in intel-
lectual, moral and spiritual dimensions; a situa-
tion unprecedented in recorded human history.

Legal crisis and the public lost confidence to
law and its apparatus, according to the legal sci-
ence, this is because there is a system that is
wrong, The biggest problem of the existing legal
system, was none of the values of justice applied
in the court and the whole legal system. For ex-
ample, the crisis in the United States, one of
which is related to the consequences of not im-
plementing the values of justice and morality in
solving problems in the Middle East and several
African countries (government funds are spent
only for war, even the concept of war is far from
the principles of equity, humanity and ethics).

From here the author feels the need to exam-
ine, re-examine, and reconstruct how to build
certainty of justice based on Islamic legal philos-
ophy (ushul figh) from values of al-magqasid ash-
shariah as an epistemological basis.

The problems of this research are: (1) What is
the meaning of prophetic justice and ethical jus-
tice? (2) What are the values of Magqasid As-
Shariah? (3) What is the concept of Usul/ figh in
building justice based on these values?

Methods

The data in this paper were obtained using li-

brary research methods. This method is done by

examining library materials or secondary data,

which consists of (Ridwan, 2021):

a. Primary materials, consisting of books, jour-
nals, etc.

b. Secondary materials, namely materials that
provide an explanation of primary materials
in the form of articles on research results, or
the opinions of other legal experts.

To obtain data that is relevant to the problems
in this paper, the collection of reference materials
is carried out in order to obtain secondary data.

The first step is to take an inventory of the sour-
ces as a reference, then write them down system-
atically.

In this paper, the analysis is done descriptive-
ly-qualitatively, while the data processing is
done by systematizing the materials or books.
Systematization means classifying existing mate-
rials to facilitate analysis and formulate con-
structs or concepts.

Results and Discussion Understanding of
Justice and Prophetic Ethical Justice

One of the problems that have become the dis-
course of many legal observers is the issue of
justice in relation to the law itself. This is due to
the emergence of different views on the principle
of justice in the form of laws and regulations that
have been applied and accepted. A view that
considers the law to be fair and another view that
considers the law to be unfair.

In the Big Indonesian Dictionary, fair means
an attitude that favors the right. Justice is a
demand for a balanced attitude and nature bet-
ween rights and obligations. One of the prin-
ciples in law that reflects justice is the principle
of equality before the law, namely the principle
which states that all people are equal under the
law.

The word justice has in common with the
word equity, namely justice, which can be inter-
preted as follows (Fuady, 2010):

a. Justice (justice), impartial (impartial), giving
everyone their rights (his due).

b. Everything is fair (fair), or fair (equitable).

c. General principles of fairness and justice in
terms of applicable law.

Seeing the meaning above, justice can be
understood as a value that is used to create a
balanced relationship between humans by giving
what one’s rights are with procedures and if there
is a violation related to justice, one needs to be
punished. Justice is the fulfillment of individual
desires in a certain level. The greatest justice is
the fulfillment of the wishes of as many people
as possible. Fulfillment of justice so that a situa-
tion deserves to be called fair is something that is
difficult. It cannot be answered based on rational
knowledge. The answer to that question is a
value justification (Asshiddigie, 2006).

Justice can only be understood if it is positi-
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oned as a condition to be realized by law. Efforts
to realize justice in the law is a dynamic process
that takes a lot of time. This effort is often also
dominated by forces that fight within the general
framework of the political order to actualize it
(Friedrich, 2004).

People can think of justice as an instinctive
desire that is expected to be useful for him. The
reality of absolute justice is assumed as a univer-
sal problem that applies to all humans, nature,
and the environment, there should be no mono-
poly carried out by a handful of people or a
group of people. Or people perceive justice as
the view of individuals who uphold the maxi-
mum benefit for themselves.

Justice can only arise based on positive legal
provisions in the form of laws that are deter-
mined objectively. This rule of law is positive
law. This is what can be the object of science,
not a metaphysical law. This is called the pure of
law which presents the law as it is without defen-
ding it by calling it fair, or rejecting it by calling
it unfair. This seeks real and real laws, not true
laws (Asshiddigie, 2006).

Aristotle’s Philosophy of Justice

Aristotle argued that justice cannot be separated
from virtue. He also divided the philosophy of
justice into 3 (three), namely:

a. General and Special Justice

General justice is justice that appears in hu-
man relations. Special justice is part of general
justice which specializes in establishing relation-
ships with fellow human beings to avoid harm-
ing each other.

b. Distributive and corrective justice

Distributive justice is justice determined by
legislators, the distribution of which includes
services, money, rights, and goodness for com-
munity members according to the principle of
proportional equality.

Corrective justice is justice that guarantees,
monitors and maintains this distribution against
illegal attacks (Panggabean, 2014).

The corrective function of justice is, in prin-
ciple, regulated by the judge and stabilizes the
status quo by returning the property of the victim
concerned or by compensating for his lost pro-
perty

c. Political Justice

Political Justice focuses more on the constitu-
tion and the rule of justice. The concept of poli-
tical justice is formulated as “government under
just law”. The way to achieve government under
just law is through constitutional arrangements
that separate the legislative function from the
executive function.

John Rawls’s Philosophy of Justice

Several concepts of justice were put forward by
the American philosopher at the end of the 20™
century, John Rawls, such as A philosophy of
justice, Political Liberalism, and The Law of
Peoples, which gave a considerable influence on
the discourse of justice values (Faiz, 2009).

John Rawls who is seen as a “liberal-egalita-
rian of social justice” perspective, argues that
justice is the main virtue of the presence of social
institutions. However, virtue for the whole com-
munity cannot override or challenge the sense of
justice of everyone who has obtained a sense of
justice. Especially the weak people seeking jus-
tice (Faiz, 2009).

Specifically, John Rawls developed the idea
of the principles of justice by fully using the
concepts of his creation known as the “original
position” and “veil of ignorance”.

Rawls’s view positions the existence of an
equal and equal situation between each individu-
al in society. There is no distinction of status,
position or having a higher position between one
another, so that one party with another can make
a balanced agreement, that is Rawls’s view as an
“original position” which rests on the notion of
reflective equilibrium based on the characteris-
tics of rationality.

While the concept of “veil of ignorance” is
translated by John Rawls that everyone is faced
with the closure of all facts and circumstances
about himself, including certain social positions
and doctrines, thus blinding the concept or
knowledge of developing justice. With this con-
cept, Rawls (1973) leads the community to ob-
tain the principle of fair equality with his philo-
sophy referred to as “Justice as fairness”.

In John Rawls’s view of the concept of “ori-
ginal position” there are the main principles of
justice, including the principle of equality, name-
ly that everyone is equal to freedom that is uni-
versal, essential and compatible and the inequa-

195 WISDOM 4(24), 2022



Khudzaifah DIMYATI, Mukharom RIDHO, Kelik WARDIONO, Absori ABSORI, Arief BUDIONO

lity of social and economic needs in each indi-
vidual.

The first principle is stated as the equal liberty
principle, such as freedom of religion, political
liberty, freedom of opinion and expression, while
the second principle is stated as the difference
principle, which hypothesizes on the equal op-
portunity principle.

Furthermore, John Rawls emphasized his
view on justice that the program of justice en-
forcement with a populist dimension must pay
attention to two principles of justice, namely,
first, to provide equal rights and opportunities for
the broadest basic freedom as broad as equal
freedom for everyone. Second, being able to re-
organize the socio-economic gaps that occur so
that they can provide reciprocal benefits.

Thus, the principle of difference demands that
the basic structure of society be arranged in such
a way that the gap in prospects of obtaining the
main things of welfare, income, authority is for
the benefit of the most disadvantaged people.
This means that social justice must be fought for
two things: First, to correct and improve the
conditions of inequality experienced by the weak
by presenting empowering social, economic and
political institutions. Second, every rule must
position itself as a guide to develop policies to
correct unjust treatments experienced by the
weak.

Hans Kelsen

Hans Kelsen (2011) stated that law as a social
order can be declared fair if it can regulate hu-
man actions in a satisfactory way so that they can
find happiness in it.

Hans Kelsen’s view is a positivist view, the
values of individual justice can be known by le-
gal rules that accommodate general values, but
still fulfill a sense of justice and happiness for
each individual.

Furthermore, Hans Kelsen argues that justice
is a subjective value consideration. Although a
just order which assumes that an order is not the
happiness of every individual, but the greatest
happiness for as many individuals as possible in
the sense of a group, namely the fulfillment of
certain needs, which are considered by rulers or
lawmakers as needs that must be met, such as the
need for clothing, food and shelter. But which

human needs should be prioritized? This can be
answered by using rational knowledge, which is
a value judgment, determined by emotional fac-
tors and therefore subjective.

As a positivist school, Hans Kelsen also ad-
mits that absolute justice comes from nature, that
is, it is born from the nature of an object or hu-
man nature, from human reasoning or God’s
will. The thought is essenced as a doctrine called
natural law.

The doctrine of natural law assumes that there
is an order of human relations that is different
from positive law, which is higher and comp-
letely valid and just, because it comes from na-
ture, from human reasoning or God’s will.

Thinking about the concept of justice, Hans
Kelsen who adheres to the flow of positivism,
also recognizes the truth of natural law. So that
his thinking on the concept of justice creates a
dualism between positive law and natural law.

According to Hans Kelsen (2011): “The dua-
lism between positive law and natural law makes
the characteristics of natural law similar to the
metaphysical dualism of the world of reality and
the world of Plato’s ideas. At the heart of Plato’s
philosophy is his doctrine of the world of ideas.
Which contains profound characteristics. The
world is divided into two distinct areas: the first
is the visible world that can be perceived through
the senses called reality; the second is the invisi-
ble world of ideas” (p. 326).

There are two more concepts of justice pro-
posed by Hans Kelsen: the first is about justice
and peace. Justice that comes from irrational ide-
als. Justice is rationalized through knowledge
that can take the form of interests which ulti-
mately lead to a conflict of interest. Resolution of
the conflict of interest can be achieved through
an arrangement that satisfies one interest at the
expense of the other’s interests or by trying to
reach a compromise towards a peace for all in-
terests.

Second, the concept of justice and legality. To
uphold on a solid basis of a certain social order,
according to Hans Kelsen the notion of “justice”
means legality. A general rule is “fair” if it is ac-
tually applied, while a general rule is “unfair” if
it is applied to one case and is not applied to oth-
er similar cases. This concept of justice and le-
gality is applied in the national law of the Indo-
nesian nation, which means that national legal
regulations can be used as a legal protection for
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other national legal regulations according to their
level and degree and these legal regulations have
binding power to the materials covered. Con-
tained in the legal regulations.

Meanwhile, justice that comes from law is
justice that is abstract and impersonal created by
the law itself, and the goal of achieving it does
not lead to a certain thing such as the distribution
of wealth. For example, criminal law regulates
actions that are against the law, such as murder,
stealing, and others that cause harm to people as
victims and property.

a. Legal Justice

Justice in the legal perspective is justice ac-
cording to the law. This legal justice has (two)
branches, namely:

1. Substantive justice

It is a command that must be obeyed by the
individual and is obligatory for him. Substantive
justice is related to civil law, criminal law, and
the rights granted by law. Substantive justice is
divided into two branches:

a. The individual’s obligation to comply with
all applicable regulations or laws and

b. The obligation of courts and other law en-
forcers to implement applicable regulations.

2. Procedural Justice

Procedural justice is divided into two bran-
ches, namely procedural in court (procedural
law) and material procedural (substantive). Pro-
cedural justice in court is more focused on re-
solving disputes in court.

b. Measures of Justice

1. The measure of natural law or positivism
(Kelsen, 2011).

Measures of justice in natural law and posi-
tive law are different, even contradictory. The
measure of justice in natural law is that justice is
seen as higher by the human mind, but still views
justice based on common sense. Meanwhile, the
measure of justice in positive law is fairness
based on applicable regulations.

2. Absolute or relative size

An absolute measure of justice must apply
everywhere and at any time. Meanwhile, justice
in a relative measure means that justice always
varies according to place and time.

3. Common or concrete size

Justice in a general measure is the same as
justice in an absolute measure, in contrast to jus-
tice in a concrete measure, it depends on the le-
gal case.

4. Metaphysical or empirical measures

A justice in a metaphysical measure is the ex-
ercise of rights and obligations based on a de-
ductively developed human ratio. Meanwhile,
justice in an empirical measure is based on social
facts in reality.

5. Internal or external size

Justice in an external measure is justice as a
high ideal and from which justice originates or is
formed, or justice in social facts. Meanwhile,
justice in internal measure is justice within the
limits of the space for justice itself.

What is meant by the perspective of prophetic
ethics is the norm of life coveted by everyone in
the order of their social life that relies on justice
to the values taught by the prophet.

There are two sources of justice, namely posi-
tive justice which is a human product concept,
and reveal justice that comes from God which is
also called divine justice, as the mission carried
out by the prophets. Many Quranic verses talk
about justice, this shows that Allah (God) is the
source of justice and commands His messengers
and all humans to enforce it in this world. There-
fore, believers who uphold justice can be catego-
rized as people who have tried to improve the
quality of their piety. Justice in Islam means
equality, balance, giving rights to the owner and
divine justice. (Rosyadi and Rizka, 2021)

The word prophethood implies “all matters
relating to someone who has obtained prophetic
potential”. The Prophet is a servant of Allah who
has given him wisdom, books, the ability to
communicate and integrate with Him and His
Angels and the ability to implement the book and
wisdom both to himself and to mankind and the
environment (Adz-Dzakley, 2007).

In the Qur'an chapter al-An'am: 89 Allah
says: L

083 05 0o e dedian G O () o e

And there is no accountability whatsoever for
those who fear their sins; but (their obligation is)
to remind them to be pious.

Muqowim argues that the verse above ex-
plains that the prophet has 3 characteristics:

1. Receive revelations which are then compiled
in a book.

2. Bringing the law or the Sharia as a way of
life, therefore the example of the prophets and
apostles is a source of law.

3. Ability to predict things in the future.
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According to Mutahhari there are two main
missions for a prophet:

1. Inviting people towards acknowledging God
and drawing closer to Him as in the Qur'an
chapter al-Ahzab verses 45-46:

O Prophet, indeed We have sent you to be a
witness, and a bearer of glad tidings and a
warner, and to be a caller to Allah's Religion by
His permission and to be a shining light.

2. Upholding justice and equality in human soci-
ety. As in the Qur'an Surah al-Hadid verse 25:
Indeed, We have sent Our messengers with

clear evidences and We have sent down with

them the Book and the balance (justice) so that
people may do justice.

According to al-Tabattaba'i in Surah al-Hadid
verse 25, it is stated that the purpose of Allah
sending an apostle and sending down the Book
and Mizan is to uphold justice for fellow human
beings or to establish a just society. The sending
of an apostle is accompanied by evidence in the
form of a book and mizan (balance) by which
they can establish justice among mankind. This
means that the apostles came to convey the
teachings of monotheism. Thus, the mission of
an apostle has two dimensions, namely the hori-
zontal dimension and the vertical dimension
(Mugowim, 2001).

Justice is an ideal value that is always inhe-
rent in the making and implementation of law,
justice is often presented in an abstract concept
so that it is often understood without clear
boundaries. However, it cannot be denied that
the development of Islamic legal thought cannot
be separated from the conception of justice.

Discourse on justice can be traced to sources
of Islamic law, such as the Qur'an and hadith.
The Qur'an in several parts instructs Muslims to
do justice. Surah an-Nisa verse 58 states that in
judging two disputants, it must be done fairly.
Surah al-Maidah verse 6 commands believers to
do justice because justice is closer to piety.

From the quote above, it can be understood
that justice is a value that is highly upheld in Is-
lamic teachings. Even though it is not denied in
the level of understanding of Islamic thinkers,
the meaning of justice is a separate issue. Some
of them define justice within the framework of
Aristotelian philosophy where justice is often
seen as the highest manifestation of virtue. Jus-
tice is a virtue that exists in the human soul after
other main qualities, namely wisdom, self-purity,

honor, and courage are fulfilled (Maskawaih,
1911).

The formulation of justice in the legal frame-
work is urgent because justice in law is often un-
derstood as terms with interests. People who lose
in court will think that the judge’s decision is
wrong, doubtful, or biased. while the winning
party will view that the judge’s decision is very
fair. The trap of interest often obscures the mean-
ing of justice. Like a person who is in trouble he
will think that God is unfair to him, but when he
gets new help, he thinks that God is really just.
Therefore, the meaning of justice is very vulner-
able from personal interests. It is natural that
some legal experts argue that it is the law that is
just, and not justice itself that should be taken
into account because the conception of justice
can only be defined in a legal framework. Such
an opinion is quite realistic, despite the fact that
many rules are seen as unfair, so that a sense of
justice actually corrects the law.

Knowing the Legal Theory of Ushul Figh
as a Methodology of Law Determination

Allah sent a prophet or messenger and sent down
the book is to establish justice for all humans or
to establish a just society. As for carrying out or
continuing prophetic tasks, humans must have
the ability to be able to read and capture divine
messages, in the form of His verses both con-
tained in the holy book and those that lie in the
universe as well as words and deeds, as well as
the provisions of the prophet (hadith).

This ability as described in the Qur'an can
only be done by people who have reason (ulul
al baab), namely people who can combine
dhikr (galb) and thought (ratio/brain). This
gives an understanding that to be able to read
and catch divine messages properly cannot be
based on human abilities as mere humans. So
that it can be shrouded in interests and passions
but can bring the reader to the essence of truth
and belief.

In Islam, law is understood as a decree of Al-
lah with regard to the deeds of mukallaf, either in
the form of an order to perform an act or to leave
it, or to choose between doing and not doing it.
so that according to some experts in the science
of ushul figh, the word of God in the above defi-
nition is the eternal word of mafsi, which is a
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word or word of God itself which is eternal in
nature. The word of Allah has two clues which
are called dalalah. The first is dalalah lafdziy-
yah, namely instructions in the form of verses in
the form of the Koran; The second is dalalah
ma'nawiyyah, namely instructions in the form of
meanings that take the form of sunnah, al-jjma
(the agreement of Islamic jurists regarding the
legal position of a legal event at a certain time),
qgiyas or analogies and all that are considered or
used as arguments or indications (garinah)
(Praja, 2015).

The codified basics and guidelines in the
realm of istinbath al-ahkam are called science of
ushul figh. The science of ushul figh cannot be
separated from the ijtihad (independent ration-
ing) process that has been going on since the be-
ginning of Islam until the companions of the
Prophet Muhammad. Ushul figh consists of two
words: Ushl, which means the main points and
Al-figh etymologically means knowledge or un-
derstanding. Thus, according to Praja, al-figh is
terminologically the science of sharia laws. The
science of Figh is a set of knowledge to deter-
mine the legal position of the actions of every
mukallaf. Based on these two terms, ushul figh
means rules and legislation as a guide for anyone
who will perform Islamic law istinbath from the
arguments in detail. The science of ushul figh is
knowledge of the rules of ushul that can help
mujtahids (people who do ijtihad) in performing
valid legal istinbat from sources and legal argu-
ments (Praja, 2015).

Abdul Malik Ibn Abdillah Ibn Yusuf Al-
Juwayni in his book, al-Burhan fi Ushul al-Figh,
gives the key words for al-figh as al-ilm bi
ahkam al-taklif, a set of knowledge about the
laws of imposition (taklif). While criticizing
some opinions which state that the biggest con-
tent of sharia problems are assumptions
(dhaniin), al-Juwayni states that assumptions
(dhann) are not based on understanding (figh).
Thus, al-figh is al-ilm bi wujib al-'amal 'inda
qivam al-dhanniin (figh or understanding is a set
of knowledge in the realm of praxis when as-
sumptions arise). Thus, ushul figh is the argu-
ments figh argument itself (Al-Juwayni, 1997).

Abu Zahrah stated that what is etymologically
called figh is a deep understanding by which the
intent and purpose of the words and actions can
be known. Meanwhile, in terms of terminology,
figh is a set of knowledge about the laws of the

Sharia with the arguments in detail. Thus, Usul
figh in this sense is anything that is built on it
about figh (ma yubnd 'alayhi al-figh). Strictly
speaking, it is knowledge of the rules that de-
scribe the manhajs or various methodologies in
legal istinbat.

A more operational affirmation of the notion
of ushul al-figh was put forward by Dr. Wahbah
Zuhayli in al-Wajiz fi Usul al-Figh. For this pro-
fessor of Islamic Jurisprudence and Madzhab of
Damascus University, he stated that Usul figh
means just al-Fighi. Strictly speaking, it is the
rules that lead a mujtahid to the practical inte-
rpretation of the sharia laws from their detailed
arguments (Al-Zuhayli, 1999). The key word
from the notion of ushul figh al-Zuhayli is al-
Qawaid or rules. Thus, based on this understand-
ing, ushul figh must contain the arguments or
rules for a mujtahid in order to decide a legal
case.

History shows that the process of forming
figh and sharia stems from two things:

1. Usul figh which is based on legal principles
(gawaid al-ahkam) which is formulated based
on Arabic lafaz and what may arise from it in
the form of: al-naskh (abolition of law by
other laws), and al-tarjih (taking laws with
stronger arguments).

2. The universal principles of figh (gawaid
kulliyyah fighiyyah) in a very large number of
rules are summarized, for example in the
book of al-Asybah wa al-Nadhair by Imam
al-Suyuthi.

Based on these two things, the Sharia laws are
formulated which are commonly called al-
ahkam al-khomsah (five laws) which include:
obligatory (al-ijab), sunnat (al-nadb), haram (al-
tahrim), makruh (al-karahah), mubah (al-
Ibahah).

Values of Al-Magasid As-Syari'ah

Magqashid is the plural form of magshad which
means goal. While Magqasid As-Shari'ah is de-
fined by ushul figh scholars as the goals that Is-
lamic law wants to realize as the reason it was
revealed for the benefit of mankind.
Etymologically, mashlahah can be interpreted
as benefit, while the plural form is mashalih.
While in the terminology of scholars, it is inter-
preted as taking advantage and rejecting harm
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(danger/damage). Meanwhile, Imam Ghazali
explained that mashlahal is maintaining the pur-

ISLAM

pose (objective) of the sharia.

AIM OF
SHARIA

MASLAHAT OF
THE MUSLIMS

Figure 1. Categorization of Mashlahat Based on Its
Universally Beneficial Values.

Islamic Scholar divide maslahah into three
groups, namely Mashlahah Mu'tabarah, Mash-
lahah Mulghah, and Mashlahah Mursalah. Each
of which is described below.

1. Maslahah Mu'tabarah

That is the benefit that is recognized by the
sharia by establishing legal details that clearly
aim to make it happen. For example:

Table 1
EXAMPLES OF LEGAL DETAILS IN SHARIA

RULE Practice in Islam Value

Keeping Religion Prohibition of apostasy, sharia ji- | Prohibition of cursing other people’s religion,
had, practicing the pillars of Islam | the obligation to be fair to anyone, there is no
and the pillars of faith. compulsion in religion.

Nurturing the Soul The prohibition of killing without | Guaranteeing the rights of human life in its
cause, prohibition of doing wrong- | entirety, the prohibition of doing damage,
doing, prohibition of excessive | equality before the law, the right to a healthy
religion. life, the prohibition of terrorism.

Keeping the mind The obligation to seek knowledge, | Equal rights to education.
the prohibition of all intoxicants.

Caring for Prohibition of adultery, children | Prohibition of acts of prostitution, trafficking,

offspring are a mandate prohibition of deviant sexual behavior

Keeping property The rohibition of stealing, consum- | Prohibition of theft, money laundering, corrup-
ing usury, the prohibition of piling | tion prevention, market and economic regula-
up wealth, obligation of zakat, rec- | tion.
ommendation of alms, transaction
laws

2. Maslahah Mulgha

That is something that is considered bene-
ficial by some humans but the sharia firmly re-
jects it through the establishment of laws that do
not consider it a benefit. For example: Making
fake hadith for any reason, exaggeration in reli-
gion, determination of fasting for 2 consecutive
months for rich people who do sexual inter-
course during Ramadan, usury transactions,
equalization of inheritance between sons &

daughters, telling lies or showing nakedness with
the excuse of entertaining,.
3. Maslahah Mursalah

That is the benefit that is not denied by the
sharia nor is it explicitly recognized (silenced).
For example: the collection of verses of the
Qur'an in the manuscripts of the time of Abu
Bakr, the appointment of Umar by Abu Bakr as
his successor, prisons during Umar’s time, the
unification of the Muslims with one manuscript
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by Uthman.

Types of Benefits Based on Priorities

If viewed based on the priority, the benefit is di-
vided into three types, namely Dharuriyat, Haji-
yat, and Tahsiniyat.
1. Dharuriyat
That is the benefit that really determines the
continuity of religion and human life in the world
and in the hereafter, which if this benefit is lost, it
will result in the misery of the world, and the loss
of favors and the coming of punishment in the
hereafter. According to the scholars, there are 5
dharuriyat benefits: Preserving the reliion, soul,
mind, lineage, and property.
2. Hajiyat
That is the benefit that humans need to eli-
minate their difficulties or narrowness. If this
benefit is not realized, it will not result in the de-
struction of life, but humans fall into difficulties.
For example, allowing greetings.
3. Tahsiniyat
That is the benefit that makes humans in no-
ble manners and straight morals, and if it does
not materialize, human life will be contrary to the
values of decency, morality, and healthy nature.
For example, dressing well in prayer, prohibition
of excessive spending on wealth, prohibition of
buying goods that are being offered by others,
etiquette of eating & drinking, prohibition of mu-
tilating corpses out of revenge or in war, etc.
Some Rules:
1. Maslahat Dharuriyat is the foundation for
Hajiyat and Tahsiniyat
2. The loss of Dharuriyat automatically results
in the loss of others
3. The loss of Hajiyat and Tahsiniyat does not
always result in the loss of Dharuriyat
4. The loss of Hajiyat and Tahsiniyat can disturb
Dharuriyat in certain aspects
5. Efforts must be made to protect the Hajiyat
and Tahsiniyat for the benefit of the Dharuri-

yat.

Construction of Islamic Reason
about Law and Justice

The construction of Islamic reasoning about law
and justice can be found in the Qur'an and had-

ith. The Qur'an contains several terms that are
close to the term justice, namely al-gisth, al-adl,
and mizan. The word adl refers to justice in the
sense of equal retribution or retribution. For ex-
ample, if someone does not fast, then he must
make up for it on another day. Meanwhile, the
word gist refers to equality in the sense of apply-
ing the rules to people who are not citizens. The
definition of justice in the word gist contains a
conflict of interest, while adl contains a balance
between interests between groups. Regarding the
word mizan in the Koran refers to the notion of
balance (balance) (Shihab, 1996).

Azary describes the notion of justice in the
Koran in the political realm. His explanation of
the verses of justice in the Qur'an is based on the
framework that justice is the third principle in
nomocracy. Justice in Islam according to Azhary
is identical with truth. Truth in the context of Is-
lamic teachings is associated with Allah as the
source of truth, which in the Qur'an is called al-
hagq. According to Azhary, the word adl in the
Koran means the same language. The word ad/
denotes balance or middle position (Shihab,
1996).

Quraish Shihab mapped out the notion of jus-
tice understood by scholars with four meanings.
First, justice which means the same which is
based on the letter an-Nisa verse 4. The word fair
in justice in the first sense relates to the attitude
of the judge in the decision-making process. Se-
cond, justice means balance, which is identical to
proportional in all respects. Third, fair also
means paying attention to individual rights and
giving rights to their owners. Justice in the third
sense is related to the social context. Justice in
the fourth sense is attributed to God. Justice in
the fourth sense means maintaining fairness and
continuity of existence (Shihab, 1996).

Justice in Islamic law is always associated
with the divine aspect, namely in the relationship
between humans and God and between humans
and humans in the perspective of revelation. Is-
lamic jurisprudence produces a large concept of
law that provides an umbrella and provides an
understanding of the working pattern of Islamic
law. The concept is Al-Maslahah. The term
maslahah in the study of Islamic law is used in
two senses, namely maslahah mursalah and
maslahah as maqasid shari'‘ah. Maslahah accor-
ding to the first understanding (maslahah mur-
salah) is an effort to explore the law based on
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considerations of the general good. Maslahah
mursalah as a method of extracting law was ini-
tially associated with the Maliki school, but in its
development the maslahah method was widely
used to solve problems for which there were no
explicit instructions from the Qur'an and hadith.

The definition of maslahah as maqasid
shari'ah was developed by al-Juwayni (Masud,
1997). Which was then elaborated further by al-
Ghazali and reached its peak in the thought of as-
Syathibi. Maslahah in the sense of magqasid
shari'ah emphasizes the essential goals to be
achieved by Islamic law. The essential objectives
of sharia are classified into three, namely main-
taining human interests which are primary (dha-
rury), secondary (hajjy) and supplementary
(tahsiny) (Masud, 1997).

The relationship between maslahah and jus-
tice is indeed not easy to understand if it is not
linked through the theological aspects that build
the paradigm of Islamic law. The general good is
the core teaching of Islamic law, which con-
tained the values of justice and maslahah at the
same time. However, even though it is recog-
nized as something contained in Islamic law, jus-
tice as a legal discussion will be difficult to find
in ushul figh books. Usul figh (Islamic jurispru-
dence) provides guidance on God’s relationship
with humans, God's position as lawgiver and
various methods that describe how God’s will in
the Qur'an and the Prophet’s explanations are
understood.

Justice in the explanation is included in the
category of substantive law. Justice is defined
from a theological point of view, God's relation-
ship with humans is vertical. Allah as the Most
Just and Most Right knows the truth and ultimate
justice. Humans must always find justice and
truth given by God through the process of ijtihad.
The principle of justice requires the use of ratios
to make comparisons between one case that is
not explained by the Word of God or the words
of the Prophet with another case that has legal
legitimacy. In that way, Islamic law develops
and reaches a wider range of legal cases based on
the principle of equality.

Islamic legal theories do not clearly distin-
guish between positive law and morality (Ah-
mad, 1986). The construction of Islamic reason-
ing about law and justice represents a view that
links justice with truth. To act justly is to act
rightly. Seeking justice is the same as seeking

truth. Truth is a representation of God™'s will to
humans which is described through al-ahkam al-
khamsah, namely obligatory, sunnah, permis-
sible, makruh, and haram. Substantive justice in
Islamic law is always associated with the will of
the maker of sharia (Allah) towards humans,
whether that will be understood through logical
deduction (kaedah lughawiyyah), analogical de-
duction (giyas), or deduction from general sharia
principles (magqasid shari'ah) (Khallaf, 1978).

In the end, justice refers to the judge’s efforts
to find the truth and give the law if there is a vio-
lation for which there is no formally stated rule.
This is a form of procedural justice. Procedural
justice is an external aspect of law, where sub-
stantive justice is realized. Without procedural
justice, substantive justice will only become the-
ories that do not touch the reality of society.
However, in addition to justice, the value of legal
certainty and usefulness is also important to con-
sider in law enforcement (Huijbers, 1993).

Conclusion

Justice is an abstract concept that has great pow-
er in shaping perspectives. Justice has a wide
range of meanings and enters various fields: eco-
nomics, politics, law, and theology. Islam is also
very concerned with the issue of justice. The
concept of justice will continue to develop in line
with social developments. The meaning of jus-
tice becomes part of the current of culture and
social dynamics, so that the meaning will always
be new without leaving the achievements that
have been produced by previous generations.
The construction of law and justice in Islam can-
not be separated from morality and transcenden-
tal belief, because these aspects are interrelated.
Justice in the explanation is included in the cate-
gory of substantive law. Justice is defined from a
theological point of view, God’s relationship
with humans is vertical. Allah as the Most Just
and Most Right knows the truth and ultimate jus-
tice. Justice is an ideal value that is always inher-
ent in the making and implementation of law,
justice is often presented in an abstract concept
so that it is often understood without clear
boundaries. However, it cannot be denied that
the development of Islamic legal thought cannot
be separated from the conception of justice.
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