Published by the decision of the Scientific Council
of Khachatur Abovian
Armenian State Pedagogical University

Department of Philosophy and Logic

named after Academician Georg Brutian

=N

WISDOM

4(24), 2022

c Clarivate WISDOM is covered in Clarivate Analytics’ Emerging Sources
Analytics Citation Index service

ASPU Publication
YEREVAN - 2022



Artur GHAMBARYAN, Rafik KHANDANYAN

DOI: 10.24234/wisdom.v24i4.947

THE ISSUE OF PUBLIC OFFICIALS’ PROMISES IN
THE LIGHT OF PHILOSOPHY OF STATE

Artur GHAMBARYAN ! Rafik KHANDANYAN *

1 Department of Theory of Law and
Constitutional Law, Russian-Armenian
(Slavonic) University, Yerevan, Arme-
nia of Soviet and Post-Soviet Law. Issues related to the prom-

2 Russian-Armenian (Slavonic) Universi-
ty, Yerevan, Armenia

* Correspondence
Rafik KHANDANYAN, Tumanyan
23, Yerevan 0002, Armenia
E-mail: rkhandanyan(@yahoo.com

Abstract: The legal nature of promises of state bodies has not
become a subject of discussion in the theory and philosophy

ise/assurance of an administrative act and its legal conse-
quences are studied in more detail in the doctrine of German
administrative law. Moreover, positive legal provisions on
the promise of an administrative act exist in Germany.

The results of studying the promise in this article will be
presented in a deductive methodology (from general to spe-
cific). The article will present:

First, within the framework of the types of law enforce-
ment, theoretical approaches about the legal nature of the
promises made by officials, their place in the system of
sources of law (philosophical and legal plane);

Second, the essence of the promise made by an official as
a performative act, types of promises and connection with the
doctrine of legal expectation (theoretical and legal plane);

Third, judicial practice of consideration and resolution of
disputes related to the promise made by administrative bod-
ies.

The authors conclude that the fulfillment of public prom-
ises of high-ranking officials is not only a moral duty, but al-
so causes political and legal consequences.

Keywords: promise, state body, legal understanding, psycho-
logical theory of law, theory of natural law, administrative
body, administrative act.

Introduction state to the formed integral system of developed
social life. In each era of mankind, views on the
state have changed due to the concretization of

fundamental values and ideals.

General provisions. The state itself is a complex
social phenomenon that ensures the integrity of

the society. The concept of the state has passed a
long historical path, various stages of develop-
ment, ranging from the primary and undeveloped

As is known, the problems concerning politi-
cal rights and their implementation were in the
focus of thinkers of the ancient world. The polit-
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The Issue of Public Officials’ Promises in the Light of Philosophy of State

ical life of the states (polises) of Ancient Greece
entered the history of mankind as the first exam-
ple of democratic government. The ideas and
principles of democracy developed by the civili-
zation of Ancient Greek had a great influence on
the history and practice of state building in sub-
sequent eras. It was on the land of Ancient

Greece that the fundamental concepts of democ-

racy - equality, the rule of law, the election of

state bodies and officials, and the active partici-
pation of citizens in solving state problems were

originated (Harutyunyan, 2021, p. 104).

One of the most famous teachings regarding
the ideal state belongs to the Ancient Greek phi-
losopher Plato. According to the philosopher Pla-
to (1998), there are the following types of states:
e state as an idea,

o perfect ideal state,

e existing in the world of ideas,

e actually existing states.

According to the Ancient Greek philosopher,
actually existing states need to be transformed
and improved so that they become consistent
with the ideal state, namely the state as an idea.

One of the fundamental principles of the ideal
Platonic state is the principle of justice. This
principle assumes that the interests of the entire
state are more important than the interests of in-
dividuals, and each element in the state must per-
form its own functions. Taking into account the
principle of justice, according to the philosopher,
the population of an ideal state should be divided
into three main classes, which, respectively, are
representatives of the three main components/
principles of the state:

o philosophers-rulers - representatives of the
reasonableness (wisdom),

e warriors - representatives of the furious (cou-
rage)’

e artisans and farmers (this class includes all
people, in one way or another connected with
production) - representatives of desirable
(Plato, 1998).

The Ancient Greek philosopher Plato de-
mands truthfilness and honesty from citizens,
because the state dies without these qualities. Is it
worth believing these requirements and are they
not a trick that misleads citizens temporarily in
order to preserve the existing state order? Unfor-
tunately, the philosopher left these questions to
us for consideration.

Aristotle is another great philosopher who
classified the forms of government in the state.
Aristotle opposes his project of an ideal state to
all other theories of state structure that are not
accepted, condemned and rejected. Auristotle,
having his own idea of the better, distinguishes
between the correct and incorrect forms of the
state The philosopher considered politia (a mix-
ture of moderate oligarchy and moderate democ-
racy) the most correct form of government for
the state, in his words: ‘“Politia as the best form
of state, combines in itself the best features of
oligarchy and democracy, but is free from their
shortcomings and extremes. Politia is the “aver-
age” form of the state and the “middle” element
in it dominates everything: in morals - modera-
tion prevails, in property - average prosperity, in
ruling - the middle class. A state consisting of
average people will also have the best state
form” (Aristotle, 2004, p. 608).

However, it should be noted that when the
question concerns truthfulness and honesty, Aris-
totle acts as an opponent of unconditional truth-
fulness, since this “averageness” is not self-
sufficient, it must be subordinated to the “moral
beauty” and “usefulness” of an act, i.e., to the
requirements that develop in society and have a
common meaning in the form of traditional
norms, rules, and habits. According to Aristotle
(1893), “A truthful person, like a good friend,
“...will behave in the same way with strangers
and intimates, relatives and strangers, although,
of course, as it should in each individual case...”,
in his words he admits “owning to what he has,
and neither more nor less” (p. 126). This is mor-
ally good and commendable, while “deceit in
itself is bad and deserving condemnation” (Aris-
totle, 1893, p. 128). At the same time, a forced
deceit (under the pressure of circumstances be-
yond human strength) is forgivable, “evokes
sympathy,” and therefore is not punishable.

The problem of the truthfulness of a person’s
honesty in statements and promises did not play
much importance for Aristotle and Plato, as it
was at Cicero as well, who lived in the era of the
decline of the morals of Roman society and the
beginning of tyranny of emperors (Utchenko,
1972). 1t is far from accidental that in almost all
of his works, Cicero, in some way citing histori-
cal examples of the ability of people to follow an
honest and virtuous lifestyle, tries to carve out
the image of an “honest person”.
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Being a lawyer, Cicero, however, did not di-
vide duties as moral and legal, because every-
thing is aimed at achieving a common goal,
namely, to streamline a person’s life. In his sci-
entific essay “On Duties”, Cicero (1887) exalts
justice as the highest of the virtues, the basis for
which is “fidelity, namely, truthfulness and, of
course, steadfastness in words and obligations
assumed” (p. 14).

It should be noted that Cicero adheres to the
opinion of Aristotle and believes that duties de-
pend on circumstances, since when circumstanc-
es change, obligations cannot remain the same.
According to the philosopher, a person’s duty
must correspond to his natural capabilities. If we
compare fraud with force, then “fraud”, in his
words, “seems to belong, as it were, to the fox,
and force to the lion”. “And neither to be con-
genial with man. Yet of the two, fraud is the
most detestable” (Cicero, 1887).

The Roman philosopher Cicero postulates the
most important principle of moral philosophy -
the unity of moral duty (“morally beautiful”’) and
useful. According to his postulate, the immorali-
ty cannot be useful, it always goes harm. Cicero
(1887) says: “...nothing that is not worthwhile is
beneficial, even if you could achieve it, uncov-
ered by anyone” (p. 216). The philosopher de-
duces a very clear and strict rule “either what
seems useful should not be shameful; or, if it is
shameful, it should not seem useful”. Useful,
advantageous should not contradict the moral.
But is the morally beautiful immutable and per-
manent? No. (Cicero, 1887). The Roman philos-
opher enhances the conditioning of moral norms
with the following words: “Thus many things
which seem to be right by nature become wrong
by circumstances. 7o keep promises, to abide by
agreements, to restore trusts, to return what has
been accepted for safekeeping, by a change of
expediency becomes morally wrong” (Cicero,
1887, p. 228).

As we can see, the topic of “promise” has al-
ways aroused interest both from an ethical point
of view and from a moral philosophy. First of all,
by “promising” we assume responsibility and
obligation, that is, it can be said that a promise in
itself creates an obligation.

In Roman law, unilateral promises given to an
indefinite circle of persons or directed to a cer-
tain person who has not yet received this prom-
ise, as a rule, were not sources of obligations. As

an exception, unilateral promises could be
sources of obligations (obliges the person mak-
ing a promise immediately, i.e. without accepting
it by another person) only in the following cases:
if unilateral promises were made in favor of a
temple (Votum) or in favor of the state (policita-
tio' (Bernstein, 1871, p. 19)). Unilateral promis-
es made by a private person, i.e. promises that an
unspecified person, if he/she finds a thing or per-
forms something else, will receive a reward,
were also protected by law (Pukhan & Polenak-
Akimovskaya, 2000, p. 294).

In Roman law, a promise made to the state
was considered a legally binding and legally en-
forceable act if there were special reasons for this
(instacansa), for example, a person who has
made a promise is given or will be given an of-
fice/position; the community was damaged by
fire or earthquake, but the fact is that the promise
made to the state was legally protected (Baron,
1910, pp. 16-17).

The concept of “social state” was first intro-
duced into scientific circulation in 1850 by the
German statesman and economist Lorenz von
Stein (1815 - 1890). However, E. P. Hennock
(2007), a professor of history at the University of
Liverpool, in his work “The Origin of the Wel-
fare State in England and Germany, 1850-1914:
Social Policies Compared” proved that the con-
cept of the social state, almost simultaneously,
began to develop from the middle of the 19"
century in England and Germany. In any case, it
should be perceived that, in one form or another,
social policy was carried out by states throughout
the history of their existence. If we look back at
history, we will see that already in ancient Greek
Sparta there was an institute of guardianship over
orphans. It should be noted that social policy was
carried out in later historical periods - in medie-

! The word “pollicitatio” has two meanings: in the narrow
sense it means a unilateral unaccepted promise, in the
broad sense it means both an accepted and an unaccept-
ed promise. Grammatically, the word “pollicitatio”
means only one side of the contract - the statement of
the obliging party; but also in Russian, French and Ger-
man, the word “promise”, corresponding to the word
“pollicitatio”.

? In modern states, too, a public promise to pay a reward
(including a promise given by the state) is the basis (as
a unilateral action) for the emergence of a private legal
obligation (Article 1041 of the Civil Code of the Re-
public of Armenia).
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val Europe and in the states of the New Age as
well.

One of the main stages in the development of
the ideas of the social state was the period of
economic development after the Second World
War, which is known for the formation of clearer
classifications of theoretical models of the social
state and the beginning of their construction in
European countries.

Starting from the second half of the 20" cen-
tury, in jurisprudence, and in particular in consti-
tutional law, the idea of a modern state as a so-
cial state appeared. In many constitutions of for-
eign states, the concept of “social state” is cur-
rently enshrined: in the RA Constitution it is en-
shrined in Article 1 (Constitution of the Republic
of Armenia, 2015).

The concept of social state (welfare state) is
quite complex and comprehensive and can be
considered from different points of view. Thus,
economic, political and ideological approaches
to the consideration of this concept may be dis-
tinguished in the scientific literature. However,
within the framework of all these approaches, the
existence of some basic elements is assumed,
without taking into account the interaction of
which it is impossible to obtain a basic idea of
the social state. These elements include the state
itself (its public authorities), the market and the
society (Tavip, 2014).

Today, most constitutions include a wide
range of socio-economic rights, either as directly
enforceable provisions or as desirable statements
or directive principles. One of the modern indica-
tors of a social state is social justice, which es-
sentially means creating, ideally, equal starting
opportunities for all members of society through
the system of upbringing, education and social
support, etc. (Dawood & Bulmer, 2017).

In a philosophical sense, the Constitution is a
promise, an oath that the state gives to its citi-
zens. Frequent changes/amendments in the con-
stitution are tantamount to inability and unwill-
ingness to keep the given word. If we want to
secure the blessings of freedom for ourselves and
our descendants — and to make sure that its
promises of protection are worthy of our re-
spect — then we must always respect the princi-
ples of our nation’s fundamental law and the
public servants who will fulfil those promises.
Of course, not all constitutions are formed as an
antidote to the state of nature. People who are

dissatisfied with their current political system
demand promises from their superiors to rule
according to a more just or orderly set of criteria.
When citizens participate in constitution-making
processes, the desire to improve their economic
situation and social circumstances is often at the
foreground of their minds. Many people would
like to see a firm (and preferably enforceable)
promise in a constitution that their needs and pri-
orities will be resolved by the state.

Because the constitution of the country is its
supreme law, the recognition of the right to so-
cial security in the constitution of the country
usually means that this right enjoys a higher level
of protection than if it were simply included in
ordinary law. However, ensuring socio-econo-
mic rights requires public resources and the po-
tential of the state (in terms of technical know-
ledge and efficient administrative structures)
(United Nations, 2018). If the state fails to bring
them together, then rights will exist only as un-
fulfilled promises. It is said that this can have a
harmful effect on other rights and on the consti-
tutional system as a whole, as it can lead to a po-
litical culture in which the promised rights exist
only on paper and are not regarded by the public
or the government as credible or binding to exe-
cution (Dawood & Bulmer, 2017).

We conclude from the foregoing, that the
constitution must be realistic. All states, even the
poorest ones, have a direct duty to “take the fast-
est and most effective steps possible” to realize
social and economic rights to the maximum ex-
tent possible.

In the history of political and legal doctrines,
however, the need to keep the promises of the
monarch (other officials) or the possibility of
their failure has been discussed. For example, in
the Middle Ages there were politicians, philoso-
phers who not only justified the fact that the sov-
ereign did not keep his word or promise given to
them, but also viewed it as a necessity.

However, it is assumed that a person living in
the 21 century must trust the clearly formulated
(given) promise of the power he has elected.
Modern man, expecting that the promise made
by the highest body of state power will be ful-
filled, can build his further behavior in accord-
ance with this promise. However, expectations
and reality diverge on this issue.

If in the Middle Ages the monarch, consid-
ered a “cunning fox”, due to his absolute power,
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could avoid to fulfill a publicly made promise,
in the 21" century, on the contrary, a populist
leader, thanks to his “natural” abilities to resort
to manipulation, is able to easily avoid fulfilling
promises and successfully get rid of the political
and legal consequences of failure to fulfill them.
A vivid example of this is the public promise of
the Prime Minister of the Republic of Armenia
and the Minister of Justice of the Republic of
Armenia dated 11 May, 2020, to gradually in-
crease the salaries of judges (Pashinyan & Ba-
dasyan, 2020). This promise was specific and
definite, as it indicated a clear timeframe and
amount of salary increases, which served as the
basis for a number of judges to take loans to
purchase housing, but the promise was not kept,
and these judges faced the difficult task of
meeting their financial obligations in a timely
manner.

Failure to fulfill promises made by leaders or
officials of the state can always be justified by
various pretexts; however, the political and le-
gal threats of failure to fulfill the promises of
officials should not be underestimated. Thus,
the failure of the center-right government in
France to fulfill its promises to combat unem-
ployment, the encroachment on the social gains
of the masses, became the main reason for the
defeat of the parties of the government coalition
in the early parliamentary elections of 1997
(Baglay et al., 2004, pp. 279-280). It is no ex-
aggeration when Russian constitutionalists
point out that the ultimate reason that regimes in
the countries of the former Soviet Union and
Eastern Europe fell was their prolonged failure
to fulfill their promises (Mishin, 2013, pp. 208-
209).

The third President of the Republic of Arme-
nia, whose term of office expired in 2018, initiat-
ed constitutional reforms in 2014, which provid-
ed for the transition to a parliamentary form of
government. On 10.04.2014, the President of the
RA at a meeting with members of the Special-
ized Commission on Constitutional Reforms,
stated: “I officially declare that I, Serzh Sargs-
yan, will never nominate my candidacy for the
post of the President of Armenia again. If, as a
result of the final discussions, a path is chosen
that does not correspond to my desire - I mean
the parliamentary model of government - then [
will not apply for the post of the Prime Minister

either. I am even sure that the same person
should not more than twice in his life claim to be
at the helm of the state in Armenia again” (Sar-
gsyan, 2014).

On 06.12.2015 a referendum was organized
in Armenia, as a result of which amendments
were made to the RA Constitution and a transi-
tion was made from a semi-presidential form of
government to a parliamentary form of gov-
ernment. Changes to the Constitution entered
into force in full in 2018, after which the Presi-
dent of the Republic of Armenia (whose term of
office had already expired), contrary to his pub-
lic promise, was nominated as a candidate for
the Prime Minister, and on 17.04.2018 was
elected Prime Minister of the RA by the Na-
tional Assembly of the Republic of Armenia.
Following it, mass protests began in Armenia,
during which the accusation that the President
of the Republic of Armenia openly violated the
clear promise made in 2014 that he would not
aspire to lead the country for the third time and
would not run for prime minister, was heard
most often.

A few days after the election on 04/23/2018,
the RA Prime Minister resigned, noting: “Street
movement opposes my tenure in this position”
(Sargsyan, 2018). The organizers of the street
movement called the occurrence a revolution,
after which a series of tragic events took place in
Armenia, the threats of which have not yet been
fully disclosed.

Thus, non-fulfilment of promises by persons
holding high public positions can have devastat-
ing consequences for the state; there fore the sci-
ence of constitutional law should try to find legal
guarantees that will protect society from the neg-
ative consequences of unfulfilled promises, es-
pecially if these promises objectively served as
the basis (reason) for organizing the legal behav-
ior of members of society. Failure to fulfill such
promises and their consequences should be the
subject of not only political, but also constitu-
tional and legal assessment. The aforesaid is es-
pecially relevant in such state systems where
populism prevails. However, such issues require
a separate study. Whereas the subject of this arti-
cle is more specific: the promise of an official
(administrative body) to adopt an administrative
act and its consequences.
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Promise of an Administrative Act as a
Subject of Scientific Research

The promise of administrative bodies to adopt an
administrative act and its legal consequences
have not been the subject of comprehensive sci-
entific discussion in the Post-Soviet states. There
are also no studies on the legal consequences of
the promise of an administrative act in Russian
and Armenian jurisprudence. There are no posi-
tive legal regulations regarding the promise of an
administrative act in Russia and Armenia as
well. Even if disputes related to the promise of
an administrative body arose in Armenian prac-
tice, these disputes either did not become the
subject of court consideration, or, in order to re-
solve the dispute in court, the parties accepted
the doctrine of legitimate expectations as a basis.

Issues related to the promise of an administra-
tive act and its legal consequences are studied in
more detail in the doctrine of German adminis-
trative law. In some works on German adminis-
trative law, recently translated into Russian, ana-
lyzes about the promise of an administrative act
can be found (Pudelka, 2021, pp.71-72; Broker,
2021, pp. 84-93). Moreover, there are positive
legal provisions on the promise of an administra-
tive act in Germany.

The results of studying the promise of an ad-
ministrative act in this article will be presented in
a deductive methodology (from general to spe-
cific). The article will present:

First, within the framework of the types of
law enforcement, theoretical approaches about
the legal nature of the promises made by offi-
cials, their place in the system of sources of law
(philosophical and legal plane);

Second, the essence of the promise made by
an official as a performative act, types of promis-
es and connection with the doctrine of legal ex-
pectation (theoretical and legal plane);

Third, judicial practice of consideration and
resolution of disputes related to the promise
made by administrative bodies.

The Legal Nature of the Unilateral Promise
of an Official by Types of Legal
Understanding

General provisions.From the point of view of
legal positivism, the obligation to fulfill the pro-

mise made by an official can be considered part
of objective law if the rule on this obligation is
fixed in a regulatory legal act, otherwise the
judgment about the obligation to fulfill the prom-
ise is not in itself a legal norm and, therefore,
cannot entail legal consequences and cannot be
considered a normative basis for resolving a le-
gal dispute. From this point of view, the sub-
stance of the legal obligation to fulfill the prom-
ise made by an official is absent if there is no
positive legal norm in the given legal system on
the obligation to fulfill the promise.

The Normativists consider it a duty to keep a
promise as a moral obligation (part of a static
normative system). Thus, Hans Kelsen in his
work “Pure Theory of Law”, as an example of
the norms of a static normative (moral) system,
indicated the norms “do not lie”, ““do not cheat”,
“do not give false testimony”, “do fulfill the
promise” - and he derived these norms from a
more general norm, namely from the norm that
prescribes to be truthful (Kelsen, 2015, p. 242).

Can the norm on the obligation of an official
to fulfill the promise made be considered part of
a dynamic normative system (legal order)? The
answer to the question is positive: it is important
that the norm providing for such an obligation is
valid and effective. The content of this norm
does not matter for belonging to a dynamic nor-
mative system (law and order).

The second question that may arise is whether
H. Kelsen wants the obligation of an official to
fulfill a promise to be provided in a dynamic
regulatory system? After all, the state limits itself
with this self-binding. The answer to this ques-
tion is also positive. The state, having introduced
into the legal order the norm on the obligation to
fulfill the promise made by an official, limits its
power, however, the self-binding of the state was
not alien to the theory of H.Kelsen. The state,
having introduced into the legal order the norm
on the obligation to fulfill the promise made by
an official, limits its power, however, the self-
binding of the state was not alien to the theory of
H.Kelsen. Although he thought that the state ex-
ists independent of law and even precedes the
law, at the same time he noted that the state ful-
fills its historic mission by creating the law, “its”
law, the legal order, and “submits itself to it af-
terwards”, “a state not subject to law is incon-
ceivable” (Kelsen, 2015, pp. 349-380). From the
foregoing, we can conclude that from the point
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of view of normative legal understanding, a valid
and effective norm on the fulfillment of a prom-
ise made by an official can be considered part of
the legal order.

Outside of positive law, the legal obligation to
fulfill a promise given by an official can only be
discussed within the framework of a broad legal
understanding, the supporters of which, however,
rarely speak explicitly about the legal nature of
promises made by officials, their place and role
in the system of sources of law. In such cases,
judgments about the public and legal nature of
the promise should be derived from the general
judgments of the supporter of the given legal un-
derstanding.

In this article, we will consider those types
(directions) of legal understanding, where issues
related to the legal nature of the promise made
by officials are discussed explicitly: Let us turn
to the doctrine of natural law (on the example of
international law) and the psychological theory
of law of L. I. Petrazycki.

The Legal Nature of the Promise of the State
According to the Theory of Natural Law
(On the Example of International Law)

Specialists of international law consider promis-
es of the state to be a source of law in a material
sense (Anzilotti,1961, p. 78), or as a unilateral
act of a state that gives rise to international legal
consequences, or a source of international obli-
gations (Kalamkaryan, 1984), or a source of in-
ternational obligation (Konnova, 2014, p.
9.).These qualifications, given by modern spe-
cialists in international law, were influenced by
the teachings of the founder of the theory of in-
ternational law H. Grotius.

The doctrine of H. Grotius on the obligation
to keep promise. Experts in the history of legal
and political doctrines note that, according to the
teachings of H.Grotius, the source of natural law
is the human mind, which contains the desire for
a calm communication of a person with other
people. In accordance with this reasonable public
sociability, a person has the ability to know and
act according to general rules. Such observance
of the general rules of coexistence is the source
of the so-called law in the proper sense. This in-
cludes the “obligation to fulfil promises” (Ner-
sesyants, 2004, p. 300). Regardless of the pres-

ence of written laws and ascertainment, a person
by his very nature is inherent in the desire for
justice, the desire for such an order in which the
coexistence would not be violated. For this pur-
pose, a human develops special norms that regu-
late relations between people in the society. The-
se rules prescribe ... the fulfillment by people of
the promises they have made. Whatever is con-
trary to these principles is also contrary to human
nature (Bihdriker, 1938, p. 112).

It is clear from the quotations that H.Grotius
considered the obligation to keep (fulfill) the
promise a requirement of natural law, intended to
ensure justice and coexistence. If any rule or be-
havior is contrary to the requirement to fulfill a
promise, this means that this rule or behavior is
contrary to the natural rights of a person.

H.Grotius in his well-known work devoted a
separate chapter (XI) to promises, where he dis-
cusses in detail the nature of a unilateral promise,
the conditions for the legitimacy of a promise,
and other issues. H.Grotius distinguished three
stages of expressing the will about future actions,
and accordingly singled out three modes of
promise: 1) a bare assertion not binding; 2) a
mere promise gives rise to a natural obligation,
but no right arises for another; 3) promise from
which rights arise for another person.

1) A non-binding bare assertion is an expres-
sionof the will existing in the present about the
future intentions.

This regimen of promises is vague, since
H. Grotius does not point to an example of an
expression of will about future actions that does
not bind a person. Under such conditions, it is
difficult to imagine a bare assertion about future
actions that does not legally or naturally bind the
person who made the promise. It can be assumed
that a bare assertion did not entail a natural or
legal obligation to fulfill (preserve) it, since the
statement (assertion) about future actions was a
simple description of goals, and future actions.
The person who made the assertion does not ex-
press a direct and clear will to do something in
the future. In other words, a bare assertion about
future actions was considered a description of
future actions (intentions), and not a performa-
tive act’ (Arutyunova, 1990).

2) In the case of a promise that gives rise to a

} Performative (from Medevial Latin performo - I act) - a
statement equivalent to an action, an act.
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natural obligation, “the will itself determines it-
self for the future with a sufficiently clear ex-
pression, indicating a readiness to persist in its
intention” (Grotius, 1956, p. 330). This type of
promise, although it obliges a person, but this
obligation has a natural character and not legal.
Promises that give rise to a natural obligation,
but no legal right arise for the other party, are
related to mercy, gratitude, and etc. For example,
if a person promised out of mercy to provide ma-
terial assistance to another person, then he is
bound by a moral (natural) obligation to fulfill
the promise; however, the other party, on the ba-
sis of this promise, cannot by legal procedures
demand the fulfillment of the promise or the im-
position of a penalty for non-performance of the
promise. Grotius noted that “the promiser cannot
be compelled by natural law to keep the prom-
ise” (Grotius, 1956, p. 330).

3) In the case of a promise that gives rise to
the right to demand, the expression of readiness
to concede own rights to another is added to the
indicated self-determination of the will. This is a
perfect promise that entails an action similar to
the alienation of property. It is either a way of
alienating a thing (for example, a promise to give
up something), or it is an alienation of some part
of our freedom (for example, a promise to fulfill
something) (Grotius, 1956, p. 330).

The second and third types of promises, if
they are expressed by the wording “I promise...”
and express a clear will for future actions, then in
modern terminology they can be called per-
formatives, that is, speech acts equivalent to ac-
tion. The second type of promise limits the per-
son making the promise, not legally, but morally.
A promise of the third type entails legal conse-
quences: the addressee of the promise acquires
the right to claim.

General Theoretical Problems of the
Official’s Unilateral Promise

General Provisions.A unilateral promise made
by an official may form certain expectations in
his addressee, and the latter can organize his be-
havior on the basis of this promise, with the ex-
pectation that the promise will be fulfilled.If an
official, without any reasonable legal justifica-
tion, does not fulfill his promise, as a result of
which the person suffers certain damage, then he

should be able to take advantage of legal protec-
tion. The legal basis for such protection can be
the doctrine (principle) of protecting legal (legit-
imate) expectations.* The principle of protection
of legal expectations arises mainly for two rea-
sons.’

1. The expectation arises on the basis of the ter-
mination of a subjective right at the stage of
its implementation as a result of a change
(termination) of the law (legitimate expecta-
tion).

2. Expectation arises on the basis of a unilateral
promise of public authorities (lawful expecta-
tion). The Venice Commission, in opinion
CDL-AD(2016)007 (Rule of Law Checklist)
in the 5th paragraph of section “B” (Legal
Certainty), reveals the essence of the principle
of legitimate expectations as follows: “...pub-
lic authorities should not only abide by the
law but also by their promises and raised ex-
pectations. According to the legitimate expec-
tation doctrine, those who act in good faith on
the basis of law as it is, should not be frus-
trated in their legitimate expectations”.

First, the Venice Commission derives the pro-
tection of legitimate expectations from the prin-
ciple of legal certainty.

Second, the Venice Commission also uses the
concept of “legitimate expectations” when de-
scribing the expectations arising from the prom-
ise of the public authorities. The use of the term
"legitimate" does not have a clear justification,
therefore, first of all, it should be taken as a con-
ventional term. In addition, the use of the con-
cept “legitimate” can be explained in terms of a
broad type of legal understanding. The fact is
that the unilateral promises of public authorities
that are outside the legislative text, from the
point of view of the positivist (legist) type of le-
gal understanding, do not bind the body that
made the promise, however, from the point of
view of the theory of natural law (H. Grotius) or

4 As arule, the concept of “legal expectation” is not used
in doctrinal sources and judicial acts. In view of this, re-
ferring to such sources, we will apply the concept used
by this author.

> There is no need to separate legitimate and lawful ex-
pectations if, in a given legal system, the obligation to
fulfill a promise is provided for by the laws of the state.
For example, in Germany, the legal issues related to the
promise to adopt an administrative act, including the le-
gal consequences of failure to fulfill the promise, are
regulated by law.
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the psychological theory of law (L. I. Petrazycki)
are binding and subject to legal protection.

In order for a unilateral promise made by an
official to be considered a basis for the formation
of a legal (legitimate) expectation, and for the
state to protect this expectation, among other
conditions, the promisemust be predominantly a
reformative act, and the will of the official about
future behavior must be specific and substantive.

The Promise of Administrative Bodies
and Its Legal Consequences in the
Administrative Law of the
Post-Soviet States

General provisions.The legal nature of the prom-
ise made by administrative bodies to accept or
not to accept an administrative act (hereinafter
referred to as the assurance of an administrative
act) and its consequences were not the subject of
a comprehensive study of the Soviet science of
administrative law. The Soviet positive adminis-
trative law also did not provide for the regulation
of the legal nature of the assurance and its conse-
quences.

After the collapse of the USSR, the legislation
of individual states provided for rules governing
certain provisions on the assurance of an admin-
istrative act (for example, Georgia, Turkmeni-
stan, and Azerbaijan).

Legislative Regulation of Promise of an
Administrative Act

There is a separate article on the assurance of an
administrative act in Georgia and Turkmenistan
called “Assurance of an administrative body”. At
the same time, both countries provide for a legis-
lative definition of the assurance of an adminis-
trative body. Thus, in Paragraph 1 of Article 9 of
the “General Administrative Code” of Georgia
(2021), the assurance (promise) of an administra-
tive body is defined as follows: “The assurance
of an administrative body shall be a written doc-
ument confirming that the current act shall be
performed. This document may become grounds
for legal reliance of an interested party”.
Paragraph 1 of Article 29 of the Law of Turk-
menistan  “On  Administrative  Procedures”
(2017) gives a similar definition, but does not

indicate that a written document containing an

assurance can become the basis for the legitimate

trust of the person concerned.

“An administrative body may assure to issue
an administrative act only after the interested
parties submit personal opinions and the admin-
istrative body gives its written consent. The con-
sent shall be required under legislation for issu-
ing the promised administrative act,” ( General
Administrative Code of Georgia, 2021, Para-
graph 3 of Article 9). A similar definition is giv-
en in the Law of Turkmenistan “On Administra-
tive Procedures”.

The legislation of both states also provides
grounds for recognizing the assurance of an ad-
ministrative body as invalid or for the non-
existence of legitimate trust in relation to the as-
surance. Thus, legal trust in respect of the assur-
ance of an administrative body cannot exist
(Georgia), or the assurance of an administrative
act is invalid (Turkmenistan) if:

1. it is based on an illegal assurance of an ad-
ministrative body;

2. it is based on the unlawful act of the interest-
ed party;

3. if due to a change in the relevant regulatory
act, the person cannot meet the established
requirements (Georgia);

4. it contains signs used to invalidate an admin-
istrative act (Turkmenistan).

Unlike Georgia and Turkmenistan, in the Law
on Administrative Proceed of Azerbaijan, the
norms on assurance are enshrined in an article on
the principle of protecting the right to trust. Ac-
cording to Paragraph 3 of Article 13 of the law,
the trust of individuals or legal entities in assur-
ance or statements of administrative bodies relat-
ed to the subsequent adoption or non-adoption of
an administrative act is protected by law. Assur-
ance or statement of administrative authorities
are recognized as an effective guarantee and
form the basis of the right of confidence only if
they are made in written form. The trust of indi-
viduals or legal entities in administrative practice
cannot be based on illegal actions.

The Promise of an Administrative
Body in the Judicial Practice of the
Republic of Armenia

The RA Law “On the Fundamentals of Admin-
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istration and Administrative Proceedings” does
not provide for a provision on the promise/assu-
rance of an administrative act. This law does not
expressly (explicitly) provide for the principles
of protecting legitimate expectations or the right
to legitimate trust. However, the RA judicial au-
thorities often refer to the doctrine of the protec-
tion of legitimate expectations. Thus, the Consti-
tutional Court of the Republic of Armenia in its
decisions DCC-723, DCC-741, and DCC-881
stated the possibility of protecting the right of
ownership on the basis of legitimate expecta-
tions.

On 18 March, 2008, the Constitutional Court
of the Republic of Armenia noted in Paragraph 8§
of the decision DCC-741:“The protection of
property rights guaranteed by Article 31 of the
RA Constitution is granted to those persons
whose property rights have already been recog-
nized in accordance with the procedure estab-
lished by law or who, by virtue of the law, have a
legitimate expectation of acquiring property
rights”.

The principle of protecting legitimate expec-
tations is also applied by the RA Administrative
Court. The Administrative Court of the Republic
of Armenia in certain cases considered the prom-
ises/assurances made by state bodies as grounds
for the formation of a legitimate expectation.

Thus, on 18 December, 2001, the Govern-
ment of the Republic of Armenia entered into a
concession agreement with “Armenia Interna-
tional Airport” Closed Joint Stock Company
(hereinafter referred to as the Company). Ac-
cording to the mentioned agreement, the Gov-
ernment of the Republic of Armenia guaranteed
(assured) that the use of the rights, opportunities
and powers of the Company will not under any
circumstances be considered an abuse of a domi-
nant position in the market or a restriction of
competition.

Contrary to the promise/assurance of the
Government of the Republic of Armenia, the
State Commission for Protection of Economic
Competition of the Republic of Armenia by de-
cision 288-A of 20.07.2022, qualified the actions
of the Company, in particular, unreasonable in-
crease in the price of goods, the establishment or
application of discriminatory prices, the estab-
lishment or application of discriminatory condi-
tions (including prices) in relation to other busi-
ness entities or consumers under otherwise equal

conditions, as abuse of a monopoly position, that
is, it stated a violation of the RA Law “On Pro-
tection of Economic Competition”.

The Company challenged the mentioned act
in the Administrative Court of the RA. The Ad-
ministrative Court of the Republic of Armenia in
the administrative case No. AC/0962/05/21 satis-
fied the claim and stated that the guarantees (as-
surances) issued by the State aroused a legitimate
expectation in the interested person.

The promise made by Government of the RA
was essentially not valid. The Government of the
Republic of Armenia was not entitled to assure
that in a particular case it would not react to the
offense committed by the Company, that is,
would not hold the Company liable. The promise
of an administrative body not to respond to an
offense committed by a particular person is un-
lawful in itself. In order to avoid such situations,
it is necessary to provide legal provisions regard-
ing the promise of the administrative body.

Conclusion

Failure to fulfill promises/assurances by persons
holding high public positions can have devastat-
ing consequences for the state, therefore the sci-
ence of constitutional law should try to find legal
guarantees that will protect the society from the
negative consequences of unfulfilled promises,
especially if these promises objectively served as
the basis (reason) for organizing the legal behav-
ior of members of the society.

Unilateral promise of public authorities that
are outside the legislative text, from the point of
view of the positivist (legist) type of legal under-
standing, do not bind the body that made the
promise, however, from the point of view of the
theory of natural law (H.Grotius) or the psycho-
logical theory of law (L. I. Petrazycki) are bind-
ing and subject to legal protection.

The RA Law “On the Fundamentals of Ad-
ministration and Administrative Proceedings”
should provide for a legislative definition of the
promise/assurance of an administrative act, the
basis for the invalidity of a promise/assurance.
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